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HELPED KEEP A FARM 
IN THE FAMILY. 


HE WROTE IT FOR MATTHEW BENDER. 


atthew Bender’s Collier on Bankruptcy 

was referred to by Justice Marshall in 
delivering the unanimous opinion of the U.S. 
Supreme Court in the matter of Johnson v. Home 
State Bank. Jo the legal community, this case 
established that a debtor who declares bankruptcy 
under Chapter 7 may subsequently invoke Chap- 
ter 13 to protect from foreclosure property on 
which the previously held mortgage survived the 
Chapter 7 proceeding. 

To the Johnsons, it meant that they could keep 
their farm. 

The Leading Authority. Edited by Lawrence P. 
King, Collier on Bankruptcy is indisputably the most 
authoritative work on the subject for the Bankruptcy 
Bench and Bar. In 199] 
alone, the Supreme Court 


cited Collier on Bankruptcy Matthew Bender repre- 

in its opinions in three sepa- sentative, or call 1-800- 

rate landmark cases. 223-1940, Dept. 1800A. 
AES, OE THE BEST MINDS. THE BEST ANSWERS. 


A Times Mirror Company 


A Comprehensive Approach. Matthew 
Bender offers a number of companion works to 
Collier on Bankruptcy. They treat specialized 
issues such as farm bankruptcies, trustee con- 
cerns, the impact of bankruptcy on real estate 
transactions, and compensation in bankruptcy 
cases. Collier Bankruptcy Practice Guide offers 
pragmatic strategic advice on day-to-day matters. 
And Collier’s TopForm™ is a software program 
which helps practitioners file bankruptcy actions 
faster and more accurately. 

Flexible Formats. Collier on Bankruptcy 
and its companion works are available as books 
or on convenient compact discs—two formats 
of one series no lawyer can afford to be 
without. For a demonstra- 
tion, contact your local 
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And you will be too. 
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Oath of Admission 
to The Florida Bar 


The general principles which 
should ever control the lawyer in the 
practice of the legal profession are 
Clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to obey 
and for the willful violation to which 
disbarment may be had. 


“t do solemnly swear: 


“t will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“| will maintain the respect due 
to courts of justice and judicial offi- 
cers; 


“tL will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the 
law of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to misiead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence 
and preserve inviolate the secrets 
of my clients, and will accept no 
compensation in connection with 
their business except from them or 
with their knowledge and approval; 


“| will abstain from all offensive 
personality and advance no fact 
prejudicial to the honor or reputa- 
tion of a party or witness, unless 
required by the justice of the cause 
with which | am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 


“It’s all Greek” 

I enjoyed Carlos Llorente’s war story 
(“Res Gestae — It’s Back,’ December 
1991) concerning an adverse ruling by 
a federal district judge, explicitly on 
the basis of Federal Rule of Evidence 
803(24) by his honor and interpreted 
as res gestae by Mr. Llorente. 

Wisely, Mr. Llorente refrained from 
correcting the judge’s mistaken obser- 
vation that res gestae is a Greek term. 
Pointing out the term’s Latinity would 
have won no points with the judge. 

Judge Peter Fay recounts an excel- 
lent anecdote on the use of law Latin 
in an oral argument in his court. A 
small town lawyer was asked by a 
member of the panel whether the bar 
in Cullman, Alabama, was familiar 
with the doctrine of res inter alios acta. 
Without missing a beat, the advocate 
said, “Your Honor, in Cullman we 
speak of little else.” 

In conclusion, I cannot think of any 
examples of Greek expressions in even 
occasional use as law jargon. This is 
true unless we consider “Greek” as a 
generic for the unfamiliar and foreign 
as: “It’s all Greek to me.” 


JOHN F. CALLENDER 
Jacksonville 


“Pesky” Terms 

Concerning Carlos M. Llorente’s hu- 
morous piece on Res Gestae (Vol. LXV, 
No. 11, Dec. 91), I would point out 
that it is actually a “pesky little Latin 
term,’ not Greek as he states. 


RICHARD G. GROFF 
Bradenton 


Author’s Update 
Re: January Tax Law Notes 

The case of United States v. Aversa, 
762 F.Supp. 441 (1991), is on appeal 
to the First Circuit Court of Appeals. 
The Aversa court instructed the jury 
that the defendant is not required to 
know that structuring is illegal, but 
discussed the fact that the Cheek case 
places the Scanio decision in a differ- 
ent light. There is still no decision by 
the 11th Circuit Court of Appeals on 
point. 

Rosert E. PANOFF 

Miami 
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=. Guiness Book of Records names Judge 
Albert R. Alexander as the oldest active judge. 
Alexander served as a Probate Judge in Clinton ///,/ 


County, Missouri, until he retired at age 105. /// 


First American Title Insurance Company 
is also a legal oldtimer. We have 
been assisting the nation’s legal 
professionals since 1889. 


We're proud of our long record 
of being first in service! 


First American Title Insurance Company 
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ast November the Florida Su- 

preme Court sent the media 

into a frenzy when it decided 

F.S. Ch. 119—the open re- 
cords law—did not apply to branches 
of government established by the Flor- 
ida Constitution. Editorial after 
editorial have revived memories of de- 
cisions made in smoke-filled back 
rooms by politicians intent upon pri- 
vate gain at public expense. 

In a rush to remedy the situation, 
many politicians and most newspapers 
are pushing for a constitutional amend- 
ment which would provide for open 
records for all branches of government. 
Indeed, most believe such an amend- 
ment would have easily passed during 
the special session of the legislature 
in December. 

At first blush, opening all govern- 
mental records would seem to be the 
proper action to take. After all, govern- 
ment exists by the people and for the 
people—why, then, shouldn’t the peo- 
ple have ready access to all governmen- 
tal records and activities? 

When the issue came before the leg- 
islature last December, not all legisla- 
tors believed the resolution was so 
simple. Some began to think about the 
consequences of letters from constitu- 
ents being made public. Others worried 
about their right to privacy. They asked 
questions as to whether conferences 
with legal counsel concerning state mat- 
ters in litigation would be confidential. 
Many concluded that as laudable as 
the objective of open records for govern- 
ment is, there must be some limits. 
Thus, the special session ended with 
no amendment to the constitution. 

The issue, however, is very much 
alive; and it should be. Citizens have 
a right to insist upon public account- 
ability, and open records increase 
accountability. But, as the legislators 
concluded during the special session, 
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Sunshine and the Courts 


by Benjamin H. Hill Ill 


the issue is complex. Once the constitu- 
tion is amended, the solution is, for all 
practical purposes, permanent. Fur- 
ther, whatever language is ultimately 
put into the constitution providing for 
open records, that language will clearly 
affect, if not limit, the creation of ex- 
emptions. Careful thought must 
therefore be given before such an amend- 
ment is put before the people. 

The legislative and executive 
branches have special concerns relat- 
ing to open records. The Florida Bar, 
because of limits imposed by the court, 
cannot be involved in lobbying for or 
against various proposals for open re- 
cords affecting the legislative or the 
executive branches. The Bar can, and 
must, however, be involved if a pro- 
posal for open records affects the court. 
And, indeed, in the rush to prepare a 
constitutional amendment, proposals 
have been made that if open records 
are good for one branch of government, 
then all branches should keep their 
records open. 


We need to therefore examine 
whether there is a need to open judicial 
records, and, if so, to what extent. A 
logical beginning point is to divide the 
functions of the judiciary into three 
components: the administration of the 
courts, the deliberation process, and the 
exercise of inherent judicial powers. 
The courts’ administrative records 
should be open. The public has the 


_ right to reasonable access to records 


to determine the cost of running the 


- courts, caseloads, building costs, hiring 
_ practices, etc. The public must have 


confidence in the court system, and 
having access to administrative records 
will heighten that confidence. Indeed, 
the public will better appreciate the 
need to adequately fund the judiciary 
if the public is convinced the courts are 
using funds wisely. 

The deliberation process is a differ- 
ent story. Judges have always enjoyed 
open discussion among themselves 
prior to making decisions. Particularly 
at the appellate level, the freedom to 
exchange views is most important and 
should not be compromised. If these 
deliberations were open, interested par- 
ties, attorneys, or members of the 
public would have a right to be present, 
to have access to draft opinions and 
judges’ notes and other parts of the 
deliberation process. A chilling effect 
would obviously occur, and judicial in- 
dependence would be threatened. 

The judiciary is different from the 
legislative and executive branches. The 
latter represent the people. Undeni- 
ably, when those bodies convene, the 
people have a right to be present and 
to have access to their records. The 
judiciary, however, does not represent 
the people. It must fairly and objec- 
tively interpret and apply the laws and 
protect the people. Its decisions should 
not be influenced by popular opinion. 
The public does not need, nor should 
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it have access to the deliberative proc- 
ess. The adversarial system ensures 
that the necessary input will be given 
to the judiciary. Opening the delibera- 
tion process will add nothing to the 
quality of decisions, but will run the 
risk of injecting popular opinion or 
pressure upon the courts. Justice, in its 
purist sense, would be compromised. 

The exercise of inherent judicial pow- 
ers could dramatically be affected by a 
constitutional amendment providing 
for open records. Without such a consti- 
tutional provision, the legislature can 
pass laws protecting the identity of 
juvenile offenders. Courts can seal re- 
cords to protect private parties. Grand 
jury investigations and proceedings are 
private. Criminal investigations are not 
public. Trade secrets are protected... . 

The list of areas involving the judici- 
ary where confidentiality has been ap- 
plied is extensive. If an open records 
provision for the judiciary is made a 
part of the constitution, good argu- 
ments can, and will, be made to elimi- 
nate confidentiality for any matter 
which is part of the judicial process. 

One area that deserves special men- 
tion is the attorney-client privilege. Is 
it too far-fetched to believe that with 
an open records amendment in the 
constitution affecting the judiciary some- 
one will argue that there is no longer 
an attorney-client privilege? After all, 
if attorneys are officers of the court and 
are governed by the court, should their 
conversations with, or advice to, their 
clients be confidential? 

The courts must retain the discretion 
to impose confidentiality. We must not 
presume, nor allow others to presume, 
that the courts have abused that dis- 
cretion. Further, there must not be any 
constitutional restrictions limiting the 
ability of the legislature to establish 
exemptions in certain areas involving 
the rights of people when they partici- 
pate in the administration of justice. 

The Bar can and will participate in 
the effort to provide for an open records 
amendment to the Florida Constitu- 
tion for the judiciary. In doing so, 
though, we must limit the openness to 
the administrative side of the courts, 
for to do otherwise will threaten the 
independence of the judiciary and af- 
fect the rights of many who come before 
the courts. 

Sunshine for the courts is good, but 
too much sun could destroy the admini- 
stration of justice. 
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Today Siver Insurance Consultants brings an entirely new meaning to litigation support for 
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n the belief that “more is better,” 

“once is not enough,” and “seeing 

(reading) is superior to hearing” 

I thought it useful to reprint a 
portion of the advertising pamphlet 
that appeared in your January 15 issue 
of the News. 

If you plan to advertise your services 
as a lawyer or law firm—in the Yellow 
Pages, by direct mail, or in any other 
medium—you need to be familiar with 
Florida’s new rules on attorney adver- 
tising. The following are some of the 
most-often-asked questions. 
¢ What is the role of the Standing Com- 
mittee on Advertising? 

When the Florida Supreme Court 
adopted the new rules, it set up a 
Standing Committee on Advertising 
composed of four members of The Flor- 
ida Bar and three nonlawyers repre- 
senting the public. The committee’s 
duties include evaluating individual 
ads filed by advertising lawyers and 
providing written advisory opinions con- 
cerning the ads’ compliance with the 
rules. 

* What kinds of advertising communica- 
tions should | file with the standing 
committee? 

You should plan to file almost any 
type of advertising, including direct 
mail advertising. There is an exemp- 
tion for advertisements that contain 
factual information about the avail- 
ability and terms of the legal service, 
such as your office hours, date you 
were admitted to the Bar, and fees 
charged. (See Rules 4-7.2(n) and 4- 
7.5(c).) 

* How and when do | file? 

If you would like an advisory opinion 
on an ad you are planning to run, you 
can obtain one by filing your planned 
ad as far in advance as possible (at 
least 15 days before you plan to dis- 
seminate it to the public). If you do not 
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EXECUTIVE DIRECTIONS 


Be Familiar with New 
Advertising Rules 


by John F. Harkness, Jr. 


want an advisory opinion, you need to 
file your ad no later than the date on 
which your ad is first disseminated. 
Either way, direct correspondence to 
the Standing Committee on Advertis- 
ing, 650 Apalachee Parkway, Tallahas- 
see 32399-2300. 

After an ad has been submitted once 
for evaluation, it does not have to be 
resubmitted if it is used again in its 
identical form—even if placed in a dif- 
ferent medium. 
¢ How does the advisory process work? 

After the committee receives your 
filing, it has 15 days to mail you a 
response. Usually, this means a letter 
from the advertising staff stating that 
your ad appears to be in compliance 
with the rules or stating in detail the 
reasons why it does not appear to com- 
ply. Sometimes, the response may be 
a request for more information. 

If the response indicates that your 
ad does not appear to comply with the 
rules, and you would like to revise it 
accordingly, you may then simply send 


the committee your revised ad for evalu- 
ation. There is no extra charge for this 
service. 

If you disagree with the advertising 
staffs response, you may (within a 
limited period) request a review by the 
committee. 

The committee’s opinion is advisory 
only and is intended to assist Florida 
lawyers in complying with the adver- 
tising rules. The opinion is not binding 
in a grievance proceeding (although it 
may be offered as evidence by either 
side). 
¢ What information do the rules say to 
include in every ad? 

You will need to include the geo- 
graphic location, by city or town, of the 
office in which you (i.e., the lawyers 
who will perform the advertised serv- 
ices) principally practice law. Just list- 
ing a telephone number isn’t enough 
to show you actually practice there. 
Also, you should include the name of 
at least one lawyer or referral service 
responsible for the ad’s content. 

In addition, for most ads except TV 
or radio commercials and direct mail, 
you will need to include the following 
disclosure statement: “The hiring of a 
lawyer is an important decision that 
should not be based solely upon adver- 
tisements. Before you decide, ask us 
to send you free written information 
about our qualifications and experi- 
ence.” If you are advertising in a publi- 
cation like the Yellow Pages or the 
classified section of a newspaper or 
magazine, where several attorney ads 
appear on each page, your individual 
ad need not contain this language, as 
long as the publisher prints the disclo- 
sure at the top or bottom of the page. 

Some special disclosures are required 
for direct mail. (See Rule 4-7.4.) 


Continued on page 76 


Visit courthouses in 30 counties without 
leaving your chair. 


In these uncertain times, here’s a method for real 


energy conservation. 


Attorneys’ Title Information Data System (ATIDS) gives 
you instant information from 30 of Florida’s busiest county 
courthouses. Without having to waste valuable time visiting 


them or even phoning them. 

In fact, ATIDS gives you 
the convenience of on-line 
access to 100 million Florida 
records, so you can search title 
faster and more accurately than 
ever before. 

In selected counties, our 
Tax Inquiry system lets you tap 
into the property tax informa- 
tion you need for real estate 
closings. 


ATIDS also automatically 


calculates Fund policy rates 
based on The Fund’s now 
standard 70/30 split. And with 
ATIDS, we waive your liability 


for Fund policies when you follow company procedures. 


What’s more, ATIDS can now be used to update Fund 
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title certificates and Schedules A and B—and many other 
enhancements are scheduled for 1991 that will make ATIDS 
faster and more convenient than ever. 


The Fund is Florida’s lead- 
ing title insurance company 
because, for over 40 years, it 
has offered its member attor- 
neys innovative services like 
ATIDS. Services that save you 
time and money while making 
you more competitive. 

Return the coupon now, 
and find out how ATIDS can get 
you out of a rut without getting 
you out of your chair. 


The of of Information 
ra) 
Fund vice. 


© 1992 Attorneys’ Title Insurance Fund, Inc. 


ed CenTrust Tower in Miami cou 


Wee : 
‘Bac 
2 
q 
ij 
4 
= 
-tesy of Review P tions, Inc. / Ameri Group, L.P. 


Failed Financial Institutions: 


The Plight 
Professionals Defendin 
Regulators’ Claims 


The 11th Circuit’s Approach 


by Murray B. Silverstein and Steven J. Wein 


ver the last several years, 

a crisis among financial 

institutions in the United 

States has resulted in the 
closing of a large number of banks and 
savings institutions. We have wit- 
nessed banking deregulation and its 
aftermath and now hear debate about 
the need for substantial banking re- 
forms, and even for reduction or elimi- 
nation of the federal deposit insurance 
program. 

As is common in periods of economic 
instability, litigation has been on the 
rise. The federal government has been 
spending hundreds of millions of dol- 
lars per year prosecuting claims 
against defaulting borrowers, directors, 
and officers of the failed institutions. 


More recently, the professionals who 
provided services to the defunct banks 
and savings institutions—accountants, 
lawyers, and appraisers—have also 
been brought into the fray as named 
defendants. 

In 1987, the Federal Deposit Insur- 
ance Corporation spent approximately 
$54 million in costs and attorneys’ fees 
to recover $59 million in its actions 
against bank-related defendants.! Ac- 
cording to the Fulton County Daily 
Report, the FDIC will spend approxi- 
mately $750 million in legal fees in 
1991 and $1 billion in 1992.2 It is 
anybody’s guess what the FDIC’s ac- 
tual recoveries will be as a result of 
these legal expenditures. For the sake 
of the American taxpayer, one would 


See related article on failed financial institutions on page 40. 


hope that net recoveries dramatically 
improve over the $5 million the FDIC 
recovered in 1987. 

The foregoing statistics raise ques- 
tions about the overall merit, propri- 
ety, and effectiveness of the FDIC’s 
focus in pursuing claims against the 
failed institution’s outside profession- 
als. Regardless of how much of the 
millions spent on costs and attorneys’ 
fees in such litigation resulted from 
actions against professionals, several 
questions arise, such as: Where does 
ultimate responsibility for making bad 
loans lie? Are these professionals truly 
responsible for poor credit and man- 
agement decisions or are the govern- 
ment’s claims against professionals 
being pursued because of the potential 
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availability of professional liability in- 
surance? Although answers to these 
questions are not clear, we do know 
that the class of affected professionals 
is very broad, apparently limited only 
by the depth of the professionals’ pock- 
ets and the existence of errors and 
omissions insurance.® 

In the lawsuits against profession- 
als, federal regulators attempt to as- 
sert that, by virtue of federal case law 
and “special powers,” they can avoid 
or bar defenses that the professionals 
could have otherwise raised against 
the financial institution if it were still 
in existence and able to assert its own 
claims. This article will attempt to 
focus on an issue of particular interest 
to lawyers and other professionals: 
Whether regulators prosecuting claims 
on behalf of a failed financial institu- 
tion can preclude the professionals 
from raising affirmative defenses that 
could have been asserted against the 
institution prior to its failure. The 
FDIC’s answer to this question is “yes.” 
Its position is that the congressional 
regulatory scheme, as well as a body 
of developing federal common law, pre- 
cludes professionals from raising es- 
sential affirmative defenses such as laches, 
estoppel, comparative negligence, fail- 
ure to mitigate damages, as well as 
virtually every other state law-derived 
defense. 

To appreciate the FDIC’s position, 
we must look to the original purpose 
for the FDIC. Created by Congress 
during the Great Depression as part 
of the Federal Reserve Act of June 16, 
1933, the FDIC was intended to safe- 
guard bank depositors from the dan- 
gers of bank failures by creating a 
deposit insurance program to insure 
against potential losses from a bank 
failure up to a stated amount, cur- 
rently $100,000 per depositor. The 
FDIC has the aura of the U.S. govern- 
ment surrounding it and continually 
raises its banner as the defender of the 
banking system and the deposit insur- 
ance fund. The FDIC raises the con- 
comitant fear of another banking 
system collapse if it cannot maximize 
its collection abilities. To be sure, the 
policies behind the creation of the FDIC 
are based upon promoting the stability 
of and confidence in the nation’s bank- 
ing system.* 

However laudable the purposes be- 
hind the FDIC’s creation and its essen- 
tial regulatory function, the question 
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The question arises 
as to whether it is 
appropriate for the 
FDIC to be 
considered 
omnipotent to the 
point of barring 
otherwise valid 
defenses 


arises as to whether it is appropriate 
for the agency to be considered omnipo- 
tent to the point of barring otherwise 
valid defenses. The focus for analysis 
of the FDIC’s powers when prosecuting 
the claims of a failed financial institu- 
tion must be on the particular 
defendant being pursued; that is, 
whether the defendant is a borrower, 
a director, and/or officer or a third 
party professional. The FDIC’s powers 
vis-a-vis each of these classifications 
differ, as does the regulator’s need for 
certain extraordinary powers. 

As the primary liquidators for failed 
financial institutions, the FDIC, and 
the more recent Resolution Trust Cor- 
poration (RTC),® focus great attention 
on claims against former directors and 
officers, as well as the professionals 
who provided services to the failed 
institution. One obvious reason for this 
focus is that liability insurance renders 
these parties the only likely sources for 
monetary recovery to replenish the 
Bank Insurance Fund. 

Once a determination has been made 
by the appropriate regulatory body that 
the institution has engaged in unsound 
banking practices and/or has reached 
the point of insolvency, the appropriate 
regulators close the institution and gen- 
erally appoint the FDIC as receiver. 
At that time, the FDIC determines the 
method for handling the assets and 
liabilities of the failed institution that 
will best serve its purposes. Though 
there are several choices, in practice 
generally only one is utilized—the pur- 
chase and assumption agreement dis- 
cussed as the third alternative below. 

The first, and often simplest, alter- 


native is the “deposit payoff” or liqui- 
dation.’? Under this plan, the insti- 
tution is closed and the FDIC pays 
depositors up to the $100,000 per ac- 
count limit out of the Bank or Savings 
Association Insurance Fund, as appli- 
cable. All outstanding checks are re- 
turned unpaid and the depositors’ 
accounts are frozen until the FDIC can 
organize the failed bank’s records. Be- 
cause of these adverse consequences, 
this alternative is rarely favored.® 

A second alternative permits the 
FDIC to establish a Deposit Insurance 
National Bank also known as either a 
“new bank” or a “bridge bank,” which 
is an FDIC entity essentially operating 
in the failed bank’s shoes.9 Under 
either the first or second alternatives, 
nearly all value of the former institu- 
tion as a going concern is lost and can 
only be regained if the assets of the 
failed institution are sold to another 
bank. This, however, is extremely diffi- 
cult because the substantial interrup- 
tion to normal operations renders the 
failed institution unattractive to any 
potential purchaser. For these reasons, 
the most viable and popular alterna- 
tive has been a purchase and assump- 
tion agreement (P & A). 

Under a P & A, the FDIC arranges 
for the sale of the failed institution’s 
assets and deposit liabilities to another 
solvent institution.!° The FDIC, as re- 
ceiver, values the failed institution’s 
assets and transfers the liabilities (in- 
sured and uninsured deposits) to the 
solvent acquiring institution called the 
“assuming bank.” The assuming bank 
then agrees to pay out all of the depos- 
its at full value and to purchase all of 
the “good assets” (performing loans, 
bank buildings and real property, fix- 
tures, securities, credit card business, 
cash on hand). Additionally, because 
there is minimal or no business inter- 
ruption, the assuming bank pays a 
premium for the going concern value 
of the failed institution. The “bad as- 
sets” are retained by the FDIC and 
consist of classified and nonpaying 
loans, judgments and any causes of 
action that the failed institution might 
have against its officers, directors and, 
according to the FDIC’s argument, 
against third party professionals, as 
well. 

The deposit liabilities acquired by 
the assuming bank always exceed the 
good assets and, therefore, the FDIC 
must infuse money into the assuming 
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bank so that it may cover the deposi- 
tors’ funds. At this point, the FDIC 
takes on a dual role. In its “corporate 
capacity,” the FDIC pays the FDIC, as 
“receiver,” the difference between the 
value of the liabilities and the good 
assets, less the amount of the premium 
that the assuming bank agrees to pay. 
The FDIC, as receiver, then transfers 
this money to the assuming bank. In 
its corporate capacity, the FDIC pur- 
chases the bad assets from the FDIC 
as receiver, with the proceeds theoreti- 
cally going into the failed bank’s estate 
and thus becoming available to pay a 
dividend to the bank’s creditors other 
than depositors. To attempt to recoup 
the amounts expended to effect the 
transfer—which are also claims 
against the receivership—the FDIC, 
in its corporate capacity, then prose- 
cutes available claims. It does so in an 
attempt to obtain recovery on the bad 
assets by suing defaulted borrowers 
and by pursuing any other causes of 
action that the failed bank had. Before 
proceeding with a P & A transaction, 
however, the FDIC is statutorily re- 
quired to perform a “cost test” to deter- 
mine whether the benefit of aP & A 
will be greater than any losses suffered 
under the liquidation alternative.!! 

It is at this juncture in the P & A 
transaction that the FDIC typically 
claims its entitlement to a sacred 
status, immune from most state- 
derived defenses. Essentially, the 
FDIC’s argument is that the speed 
with which the cost test is utilized 
renders the FDIC unable to assess the 
potentiality of various affirmative de- 
fenses which may grow out of the vari- 
ous causes of action contained within 
and among the bad assets it acquired. 
If the potential defenses available to 
the third party professionals do not 
appear among the books and records 
of the failed institution, the argument 
goes, the FDIC simply should not be 
subject to and the professionals should 
be barred from raising any such de- 
fenses. This argument, of course, 
assumes that the FDIC considers 
claims against third party profes- 
sionals when performing the cost test. 

In fashioning its claim of special 
protection and priority over claims of 
other creditors, the FDIC has tradi- 
tionally asserted four different, al- 
though often overlapping, theoretical 
sources for its assertion of these unique 
powers. 


The first source is the so-called 
D’Oench doctrine arising from the case 
of D’Oench, Duhme & Co. v. FDIC, 315 
U.S. 447 (1942), as well as the progeny 
of case law which followed it and the 
codification of D’Oench found at 12 
U.S.C. §1823(e). The doctrine basically 
provides that the FDIC will not be 
subject to defenses emanating from 
oral side agreements which may have 
been reached between the borrower/ 


obligor and the failed institution. 

The second source of protection is 
largely derived from the cost test em- 
ployed for the P & A. The FDIC has 
argued that Congress intended that 
the FDIC have protected status, even 
absolute priority, over other creditors 
and borrowers, directors, and officers 
when employing the cost test as part 
of a P & A. The FDIC’s position is that 
it relies on the institution’s books and 
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(and other economic myths) 


Myth: Lower interest rates will ignite consumer 
spending, which accounts for two-thirds of economic activity. 

Reality: For the past year and a half, the Fed’s succession 
of cuts has sent a variety of consumer interest rates, including 
mortgage rates, to their lowest levels in years. Consumer 
spending and confidence levels remain depressed. 

Myth: Double-digit inflation is disastrous for everyone; 
controlling inflation is the key to economic viability. 

Reality: Most everyone agrees inflation is bad. (After all, 
who wants to pay $100 for a loaf of bread?) But, for the title 
insurance industry as well as others, inflation begot automatic 
rate increases. Higher and higher home selling prices spawned 
greater and greater title insurance premium revenue for both 


Myth: The allure, resources and prosperity of Florida 
make the state impervious to economic lassitude. 

Reality: Florida is hurting, though perhaps not as much as 
most of the country. We are interdependent. When the rust belt 
rusts, the sun shines less brightly here. Fewer Northeasterners 
purchase second homes, for example. Significant, since this 
makes up nearly 15 percent of our total new volume of housing 


Myth: The recession is over, and soon it will be back to 

Reality: Many experts believe the economy is still in 
recession. If they are right, this recession has hung on longer 
than any since 1920-1921, eclipsed only by the 1929-1933 Great 


Prosperity is sure to return, regardless. But it will never 


of Information 
pane; of Service 
of Innovation 


For a copy of The Fund’s position paper on the economy, write: 
Attorneys’ Title Insurance Fund, Inc. 
Attention: Marketing Services 
P.O. Box 628600 
Orlando, FL 32862-8600 
©1992 Attorneys’ Title Insurance Fund, Inc. 


THE FLORIDA BAR JOURNAL/FEBRUARY 1992 13 


| 

| 

= 


records in applying the cost test and 
advocates that oral agreements and 
other facts giving rise to traditional 
state-derived defenses should not be 
permitted to supersede the written docu- 
ments. 

Thirdly, if the court cannot construe 
legislative intent under the cost test 
to create an absolute priority for the 
FDIC, the FDIC urges the court to 
fashion a rule of federal common law 
based upon a policy analysis. 

Finally, often in tandem with the 
first two means, the FDIC has argued 
that it is entitled to the protection of a 
sovereign because its efforts in obtain- 
ing recoveries for the Bank Insurance 
Fund are an integral part of the gov- 
ernmental mechanism. (See U.S. uv. 
Gaubert, __US.__, 111 S.Ct. 1267 
(1991), which held that actions by the 
FSLIC prior to the institution’s col- 
lapse were protected by the doctrine of 
sovereign immunity.) 

A trio of 11th Circuit cases have 
reviewed these theories and appear to 
demonstrate why third party profes- 
sionals should not be treated as second- 
class citizens in defending claims 
brought by the FDIC, contrary to the 
FDIC’s suggestion. Two Middle Dis- 
trict of Florida cases have also touched 
on this issue, one directly, one tangen- 
tially, each with different results. 

In the first of the 11th Circuit cases, 
Gunter v. Hutcheson, 674 F.2d 862 
(11th Cir. 1982), cert. denied, 459 U.S. 
826 (1982), the court exhaustively ana- 
lyzed the cost test under a P & A 
agreement and held that the D’Oench 
doctrine barring certain defenses, “ap- 
plies only when the FDIC acquires a 
note in the execution of a purchase and 
assumption transaction,’ and that: “in 
other, more normal, commercial con- 
texts, we see no reason to relieve the 
FDIC from the ordinary operation of 
state law.” Gunter, 674 F.2d at 872-73. 
The Gunter court, however, did fashion 
a federal common law rule protecting 
the FDIC from borrowers’ defenses on 
notes acquired in a P & A. 

The rationale of Gunter makes good 
sense. The FDIC should be afforded 
special protection in order to make 
quick decisions regarding the best 
method to handle a bank failure and 
should be able to evaluate potential 
liability from either a P & A transac- 
tion or a straight liquidation. Due to 
the time constraints involved, the only 
method available to the FDIC to evalu- 
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ate the potential loss is to rely on the 
books and records of the failed bank to 
estimate what assets would be re- 
turned by a purchasing bank, and also 
to estimate the collectability or value 
of those assets. However, potential 
claims against third party profession- 
als and their potential value as an 
asset would not be disclosed to the 
FDIC in its cost test review. This is 
an important distinction that militates 
against special FDIC protection with 
respect to potential claims against 
third party professionals. 

The 11th Circuit, two years after 
limiting the claimed reach of the 
D’Oench doctrine, ruled in FDIC uv. 
Harrison, 735 F.2d 408 (11th Cir. 1984), 
that when the FDIC acts in its corpo- 
rate capacity, its liability must be de- 
termined in the same manner as that 
of a private party. The Harrison court 
held that the FDIC, when acting in its 
corporate capacity to collect debts or 
obtain recovery on assets acquired from 
a failed bank in a P & A, is subject to 
the same defenses as any other private 
litigant. 

After determining that i) the 
D’Oench doctrine does not apply to 
third party professionals; and ii) in 
appropriate circumstances the FDIC 
shali not be afforded special deference 
when prosecuting claims relating to 
failed banks, the 11th Circuit carried 
these doctrines to the next logical point 
in its 1989 decision, FDIC v. Jenkins, 
888 F.2d 1537 (11th Cir. 1989). 

The Jenkins case concerned the 1986 
failure of Park Bank of Florida, then 
the seventh largest bank failure in 
U.S. history and the largest failure of 
a Florida bank. In Jenkins, the FDIC 
sought a declaration that its claims 
against third party professionals (an 
accounting firm, a law firm, and a 
financial consulting firm) for negli- 
gence, obtained from Park Bank 
through a P & A, had absolute priority 
over claims brought by the failed bank’s 
shareholders against the same profes- 
sionals. The FDIC claimed that its 
utilization of the cost test as a prelude 
to entering into the P & A mandated 
that it have absolute priority over the 
shareholders’ claims (as it would for 
loans it acquired as assets). The FDIC 
urged the court to stay the sharehold- 
ers’ claims until the FDIC completed 
its litigation against the professionals 
and collected any judgments it ob- 
tained. The 11th Circuit rejected the 


argument as well as the FDIC’s claims 
of absolute priority. 

The Jenkins court thoroughly re- 
viewed the purposes behind the cost 
test and noted that in Gunter it had 
limited the scope of that decision, quot- 
ing the following language from Gun- 
ter: 

[Blecause this rule is based largely upon the 
need for quick decisions by the FDIC re- 
garding the method to best handle a bank 
failure, the rule applies only when the FDIC 
acquires a note in the execution of a pur- 
chase and assumption transaction. In other, 
more normal, commercial contexts, we see 
no reason to relieve the FDIC from the 
ordinary operation of state law. Second, 
because another primary basis of the rule 
is the aeed for the FDIC to rely on the books 
and records of the failed bank in assessing 
its potential liability under a purchase and 
assumption vis-a-vis a liquidation, the pro- 
tection from unknown fraud is available 
only to the extent the FDIC pays value for 
the note and thereby jeopardizes a portion 
of the insurance fund. 

Jenkins, 888 F.2d at 1543-44, quoting 
Gunter, 674 F.2d at 873. 

The Jenkins court noted that there 
are major distinctions between the pur- 
poses sought to be fulfilled in protect- 
ing the FDIC when acquiring the usual 
assets of a failed bank (promissory 
notes, mortgages, etc.) as part of a P 
& A, as opposed to potential claims 
against third parties, such as profes- 
sionals: 

The value of a potential lawsuit against 
insolvent third parties cannot be assessed 
during the quick review of a failed bank’s 
books which occurs during a purchase and 
assumption transaction. Without any doubt, 
the collections against solvent third parties 
would help the FDIC in restoring any loss 
to the permanent insurance fund, but such 
recovery can only be viewed at best as a 
contingency at the time of the purchase and 
assumption transactions. Denying the FDIC 
an absolute priority does not appear to 
make a cost test prior to a purchase and 
assumption transaction any less accurate. 
Jenkins, 888 F.2d at 1544. 

As a matter of fact, the Jenkins court 
noted that the FDIC, when examining 
the books and records and potential 
causes of action held by Park Bank, did 
not review potential third party claims 
as assets under the cost test because 
it would have been impossible to evalu- 
ate such claims. !2 

After Jenkins, followed FDIC uv. 
Cherry, Bekaert & Holland, 742 
F.Supp. 612 (M.D. Fla. 1990)—also in- 
volving Park Bank which reviewed and 
synthesized Gunter, Harrison, and Jen- 
kins and held that the FDIC, in pursu- 
ing a claim on behalf of a failed bank, 
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could not bar the defendant accounting 
firm from raising the defenses of com- 
parative negligence or failure to miti- 
gate damages. Judge Castagna’s rea- 
soning relied on Jenkins and its 
predecessors to hold that the D’Oench 
doctrine and the federal common law 
rule fashioned in Gunter were limited. 
While the Cherry, Bekaert court’s con- 
clusion was apparent from the reason- 
ing of the three prior cases, this was 
the first case in which the precise issue 
of the availability of defenses for the 
professional was directly addressed. 

The district court followed the rea- 
soning and dictates of 11thCircuit prece- 
dent and rejected the FDIC’s argument 
that the D’Oench doctrine operated to 
bar the professionals’ defenses. Unlike 
the traditional D’Oench setting, the 
defending professionals were not bor- 
rowers of the bank. The Cherry, Bekaert 
court also noted that the 11th Circuit, 
in Jenkins, was not persuaded that a 
rule of absolute priority for the FDIC 
was essential to the recovery of the 
deposit insurance fund. As well, the 
district court found that the FDIC, in 
acting as an assignee of Park Bank’s 
negligence claims, took the claims sub- 
ject to defenses that could have been 
raised against the bank if it had prose- 
cuted its own claim before its insol- 
vency. Hence there was no reason to 
extend any special privileges to the 
FDIC, which is to be treated as any 
other litigant when pursuing profes- 
sionals. 

Recently, another judge in the Mid- 
dle District, in an attorney malpractice 
case brought by the FDIC as successor 
to a failed savings and loan associa- 
tion, touched on these familiar theories 
in determining the availability of de- 
fenses to professionals. In FDIC v. Mar- 
tin, __F. Supp.__, 1991 WL 153425 
(M.D. Fla. 1991), Judge Kovachevich 
was presented with the attorney defen- 
dants’ motion for summary judgment 
urging that state law barred assign- 
ment of malpractice claims, thereby 
preempting the FDIC’s malpractice 
claim against the attorneys. The court 
denied the defendants’ motion. The is- 
sue of what defenses were available to 
the professionals was not addressed. 

The court reviewed Jenkins and rec- 
ognized that a P & A is the preferred 
method of disposition of a failed insti- 
tution’s assets and liabilities. The dis- 
trict court then noted that P & A’s 
depend on the free transfer of assets 


for their existence and that imposing 
state law on the FDIC would require 
each asset to be evaluated under state 
law prior to completing the P & A 
transaction. The court found this to be 
a prohibitive expense and delay. 

The opinion did not mention Jenkins’ 
finding that potential claims against 
third party professionals are not part 
of the cost test. It will be left to later 
litigants and court decisions to harmo- 
nize or distinguish these two district 
court decisions. 

A professional providing services to 
a financial institution cannot be com- 
pared to a director or officer of the 
institution or one of the institution’s 
borrowers. The regulator, upon acquir- 
ing a potential claim against a profes- 
sional, should not take on the status 
of a holder in due course with the 
ability to avoid otherwise valid de- 
fenses. At best, the FDIC should be 
treated as an assignee, subject to all 
defenses that could have been raised 
against the assignor. To do otherwise 
relegates the professional to a second 
class litigant and an insurer of losses 
suffered by a failed financial institu- 
tion. While the FDIC’s role is an impor- 
tant one, its powers are limited by 
Congress. Counsel defending profes- 
sionals against the FDIC and other 
regulators’ claims must be vigilant to 
slow down the FDIC steamroller and 
the sometimes blind deference it is 
afforded in order to assist the courts 
in the critical analysis of the statutory 
authority and relevant case law and 
limit the FDIC’s powers to those author- 
ized by Congress. 0 
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27 (1986), as cited in Gaff v. FDIC, 919 F.2d 
at 385, n. 1. 

12 FDIC v. Jenkins, 888 F.2d at 1540, n. 
4. 
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In 1980, the Florida Supreme Court upheld F.S. §§733.302 and 733.304 
against various constitutional challenges.' Section 733.302 provides: “Subject 
to the limitations in this part, any person sui juris who is a resident of 
Florida at the time of the death of the person whose estate he seeks to 
administer is qualified to act as personal representative in Florida. A 
person who has been convicted of a felony or who, from sickness, 
intemperance, or want of understanding, is incompetent to discharge 
the duties of a personal representative is not qualified.” 

Section 733.304 allows certain relatives of the decedent to 
qualify as personal representative despite nonresidency.? 

Despite the Florida Supreme Court’s decision in In re Estate of 
Greenberg, 390 So.2d 40 (Fla. 1980), app. dism., 450 U.S. 961 (1981), 
upholding the statutes, and the U.S. Supreme Court’s refusal to review the 

Continued on page 18 
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Florida is one of only five states in the 

_-United States that still disqualifies most 

nonresidents from serving as personal repre- 

sentatives in probate matters (see appendix). 

Out-of-state members of The Florida Bar pres- 

ently cannot serve as personal representatives in 

estate matters unless they are related to the dece- 

dent. The results of the 1991 Out-of-State Practitioners 

Survey for June 1991, reveal that over 76 percent of the 

out-of-state members of The Florida Bar philosophically 

disagree with this statutory discrimination.! This article 

presents constitutional support for this philosophical op- 
position. 


Continued on page 23 
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Florida decision, many out-of-state mem- 
bers of The Florida Bar continue to 
search for reasons to revisit the issues 
determined in Greenberg. Opponents 
of the statutes allege that the statutes 
are unconstitutional because they cre- 
ate two classifications of potential 
personal representatives, residents and 
nonresidents, and categorically deny 
nonresidents the opportunity to qualify 
as a personal representative of estates 
in Florida. It is also contended that the 
exception for nonresident close rela- 
tives is irrational. Since §§733.302 and 
733.304 have not been amended since 
the decision in Greenberg, there is no 
apparent reason for the constitutional- 
ity of these statutes to be further 
challenged. 

In Greenberg, the appellant, Meyer 
Pincus, was denied appointment as co- 
personal representative of the estate 
of Leo Greenberg because he was not 
a resident of Florida and was not re- 
lated to the decedent.’ Pincus chal- 
lenged the constitutionality of 
§§733.302 and 733.304 on the grounds 
that the statutes violated the equal 
protection clause, the due process 
clause and the privileges and immuni- 
ties clause. The Florida Supreme 
Court rejected these contentions and 
upheld the constitutionality of the stat- 
utes.5 The court found that the 
constitutionality of the statutes must 
be analyzed under a rational basis test, 
since the classification involved, non- 
residence, did not involve a suspect 
class, nor did it infringe upon a funda- 
mental right.® The court concluded that 
the statutory classification was ration- 
ally related to the legitimate state 
objective that personal representatives 
be familiar with local matters and be 
available to the court, beneficiaries, 
and creditors.” Furthermore, the court 
determined that the exceptions con- 
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tained in §733.304 were not unreason- 
able since it is more than likely that 
nonresident relatives will also be bene- 
ficiaries of the estate.® 

The Florida Supreme Court’s analy- 
sis and conclusion in Jn re the Estate 
of Greenberg continue to be applicable 
today. Sections 733.302 and 733.304 
do not in any way limit a testator’s 
right to dispose of his property by will, 
but rather are a legitimate regulation 
by the Florida Legislature relating only 
to the process by which the mandates 
of the will are carried out. These stat- 
utes are a rational means to further 
the legitimate state interest of orderly 
and efficient administration of estates. 
Sections 733.302 and 733.304 promote 
order and efficiency in the administra- 
tion of estates by 1) ensuring some 
measure of geographic proximity of the 
personal representative to the dece- 
dent’s Florida assets, to the probate 
court and, in most cases, to the major- 
ity of the estate’s creditors and 
beneficiaries; and 2) increasing the like- 
lihood of the personal representative 
possessing some degree of familiarity 
and knowledge of local matters. More- 
over, the statutes promote order and 
efficiency without a time-consuming, 
burdensome, and costly procedure re- 
quiring the probate court to evaluate 
individual characteristics of each des- 
ignated personal representative prior 
to issuing letters of administration. 
This article will address the various 
constitutional challenges to §§733.302 
and 733.304 and conclude that the 
statutes are constitutional under the 
rationale set forth in Greenberg. 


Constitutional Challenges 

For purposes of qualifying as a per- 
sonal representative, §§733.302 and 
733.304 distinguish between residents 
of the State of Florida and nonre- 


sidents. The Fourteenth Amendment 
to the Constitution of the United States 
states in pertinent part: “No state shall 
make or enforce any law which shall 

. deny to any person within its 


jurisdiction equal protection of the 


laws.”? Article I, §2 of the Florida Con- 
stitution states: 


SECTION 2. Basic rights.—All natural per- 
sons are equal before the law and have 
inalienable rights, among which are the 
right to enjoy and defend life and liberty, 
to pursue happiness, to be rewarded for 
industry, and to acquire, possess and pro- 
tect property; except that the ownership, 
inheritance, disposition and possession of 
real property by aliens ineligible for citizen- 
ship may be regulated or prohibited by law. 
No person shall be deprived of any right 
because of race, religion or physical handi- 
cap.!0 


Equal protection analysis begins 
with a determination of the standard 
of scrutiny which will be used to test 
the statutes’ constitutionality. 
¢ Standard of Review 

The courts have developed different 
standards of scrutiny to test the consti- 
tutionality of a statute under both the 
federal and Florida state equal protec- 
tion clauses.!! The standard which will 
be employed is determined by the type 
of interest the statute attempts to regu- 
late or the class of persons toward 
which the statute is directed.!2 If the 
interest regulated is a “fundamental 
right” or the class of persons the stat- 
ute is directed toward is a “suspect 
class,” strict scrutiny will apply.!% Oth- 
erwise, the classification must only 
bear a rational relation to a legitimate 
state interest.!4 

The appellant in In re Estate of Green- 
berg urged the court to apply a strict 
scrutiny analysis to §§733.302 and 
733.304 because the statutes allegedly 
impinged upon the decedent’s funda- 
mental right to appoint a personal 
representative.!5 The U.S. district 
court in Fain v. Hall, 463 F.Supp. 661 
(M.D. Fla. 1979), suggested that the 
statutes infringe upon a fundamental 
right to make decisions regarding the 
family. The court in Fain held that 
§§733.302 and 733.304 were subject to 
a strict scrutiny analysis since a funda- 
mental right was involved.!6 The court 
stated: “[w]riting a will and contem- 
plating death, the testator is concerned 
with the continued support and well- 
being of his family and other objects 
of his bounty, and with the manage- 
ment and distribution of his assets.”!7 


ee 
, : x 


As the court recognized in Green- 
berg, fundamental rights are limited 
to those explicitly or implicitly pro- 
tected by the constitution.1® It is not 
sufficient merely to allege that such a 
right exists; there must be some consti- 
tutional basis for characterizing the 
right as fundamental.!9 Rights which 
are explicitly guaranteed by the consti- 
tution include First Amendment 
rights? and the right to interstate 
travel.2! Implicit rights guaranteed un- 
der the constitution include certain 
political rights such as voting,22 and 
certain rights associated with privacy 
issues such as abortion?® and procrea- 
tion.24 

Although at first blush a “fundamen- 
tal right” to make decisions regarding 
the welfare of one’s family seems plau- 
sible, there is no constitutional support 
for this contention. The court in Fain 
v. Hall suggested that the U.S. Su- 
preme Court decision of Meyer uv. 
Nebraska, 262 U.S. 390 (1923), recog- 
nized the “fundamental right” of a 
person to make decisions regarding the 
family.25 On the basis of Meyer, the 
Fain court subjected §§733.302 and 


733.304 to a strict scrutiny standard 
of review.26 Although the court in 
Meyer does discuss “the right of the 
individual to contract, to engage in any 
of the common occupations of life, to 
acquire useful knowledge, to marry, 
establish a home and bring up children 

. and, generally, to enjoy those privi- 
leges long recognized at common law 
as essential to the orderly pursuit of 
happiness by free men,” the Supreme 
Court concluded its analysis of these 
rights by stating that these rights may 
not be interfered with by legislation 
“which is arbitrary or without reason- 
able relation to some purpose within the 
competency of the state to effect.”2" 

The court in Fain inexplicably ex- 
tended both the holding and the dicta 
in Meyer.?8 Meyer does not stand for 
the proposition that all legislation 
which effects decisions involving the 
family is subject to higher constitu- 
tional scrutiny. To the contrary, the 
court in Meyer held that such legisla- 
tion must only meet the rational basis 
test.29 

Other case law involving various “fam- 
ily rights” reveals that not every 
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decision impacting the family consti- 
tutes a fundamental right, nor even a 
protected right. For example, the city 
ordinance challenged in Hameetan uv. 
City of Chicago, 776 F.2d 636 (7th Cir. 
1985), involved legislation impacting 
decisions involving the family but was 
not subject to a higher constitutional 
standard. In this case, the court found 
that a city ordinance requiring city 
employees to be city residents had only 
an incidental effect on the employee’s 
family life, even though the employee 
claimed that the ordinance impacted 
his decision on whether to live with his 
family in the suburbs.®° 

Recent Florida case law does recog- 
nize that the right to dispose of one’s 
property by will is a property right 
protected by the Florida Constitution. 
In Shriners Hospitals for Crippled Chil- 
dren v. Zrillic, 563 So.2d 64 (Fla. 1990), 
the Florida Supreme Court analyzed 
the nature and extent of a testator’s 
right to freely dispose of property by 
will. The specific issue in Zrillic was 
the constitutionality of Florida’s mort- 
main statute, F.S. §732.803 (1985). 
Section 732.803 allows certain charita- 
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ble devises to be voided by a lineal 
descendant or spouse who would have 
received an interest in the property but 
for the charitable devise.*! In contrast 
to §§733.302 and 733.304, the statute 
under attack in Zrillic directly limited 
a testator’s right to dispose of property 
in certain circumstances. 

The court in Zrillic initially con- 
cluded that “the right to devise 
property is a property right protected 
by the Florida Constitution.”32 After 
determining that the Florida Constitu- 
tion protected a testator’s right to 
devise property, the court then held, 
applying a rational relationship test, 
that the mortmain statute violated the 
equal protection clause because it irra- 
tionally limited the testamentary 
power of a class of testators—those 
who die within six months after execut- 
ing a will devising property to a 
charitable organization.% 

In applying the rational basis test, 
the Florida Supreme Court noted that 
a more stringent test may well apply 
to the mortmain statute since the stat- 
ute directly interfered with a right 
expressly protected by the Florida Con- 
stitution (the right to dispose of 
property by will).54 The Florida Su- 
preme Court contrasted this to 
Greenberg, reaffirming “that a testator 
has no fundamental right to appoint a 
personal representative.”*5 Unlike the 
mortmain statute at issue in Zrillic, 
the appointment of a personal repre- 
sentative simply does not affect the 
testator’s constitutional right to dis- 
pose of property by will. Any contention 
that the appointment of a personal 
representative somehow interferes 
with this property right ignores the 
fact that the personal representative 
is obligated to administer the estate 
in accordance to the will and the Flor- 
ida statutes and has no discretion or 
authority to disturb the testator’s dis- 
tribution of property under the will. 

A personal representative is essen- 
tially an officer of the court and 
fiduciary of the estate who is charged 
with settling and distributing the es- 
tate “in accordance with the terms of 
the decedent’s will and [the Florida 
statutes] as expeditiously and effi- 
ciently as is consistent with the best 
interests of the estate.”56 The testator’s 
constitutional right to devise property 
by will is not vitiated by legislation 
limiting who may serve as a personal 
representative of an estate probated 
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The testator’s 
constitutional right 
to devise property by 
will is not vitiated 
by legislation 
limiting who may 
serve as a personal 
representative of an 


estate probated in 
Florida 


in Florida. 

The appellant in Greenberg also ar- 
gued that §§733.302 and 733.304 
infringe upon the testator’s fundamen- 
tal right to travel and, therefore, 
warrant a higher standard of scru- 
tiny.27 Under the privileges and 
immunities clause of the U.S. Consti- 
tution, the right to travel between the 
states is a fundamental right which 
may invoke strict scrutiny analysis 
where legislation interferes with this 
right.*8 State legislation which limits 
certain benefits or privileges to state 
residents is frequently challenged un- 
der the privileges and immunities 
clause.°9 However, a higher standard 
of scrutiny is not applied to all legisla- 
tion which distinguishes between 
residents and nonresidents.*° Applica- 
tion of the strict scrutiny test depends 
on whether the benefit denied to nonre- 
sidents is a vital governmental benefit 
or fundamental right.*! If it is not a 
vital governmental benefit or funda- 
mental right, then the legislation is 
reviewed under a rational basis test.*? 

In McCarthy v. Philadelphia Civil 
Service Commission, 424 U.S. 645 
(1976), the U.S. Supreme Court re- 
jected the appellant’s contention that 
he had a constitutional right to city 
employment. The appellant claimed 
that a municipal regulation requiring 
city employees to be residents of the 
city infringed upon his constitutional 
right to interstate travel. The Supreme 
Court applied a rational relation test 
to the municipal regulation since there 
was no constitutional right to city em- 
ployment.*? In a similar challenge 
based on the privileges and immunities 


clause, the Supreme Court has also 
stated that there is no constitutional 
right to a public education.*4 If the 
Supreme Court does not recognize pub- 
lic education or city employment as 
rights necessitating application of strict 
scrutiny, one can hardly argue that the 
right to appoint a personal representa- 
tive or the right to serve as a personal 
representative demands a higher level 
of constitutional protection. 

Moveover, even if the underlying gov- 
ernmental benefit or right does rise to 
a constitutionally protected level, the 
courts have carefully distinguished be- 
tween bona fide residency require- 
ments and durational residency 
requirements, the latter of which being 
subject to a higher constitutional stan- 
dard.*® A durational residency require- 
ment which restricts the right to vote 
rises to such a constitutional level.*® 
The Supreme Court in Dunn v. Blum- 
stein, 405 U.S. at 343 (1972), explained 
the distinction between durational resi- 
dency requirements and bona fide 
residency requirements in the context 
of voting, clearly a constitutionally pro- 
tected right. 

We emphas’ze again the difference between 
bona fide residence requirements and dura- 
tional residence requirements. We have in 
the past noted approvingly that the States 
have the power to require that voters be 
bona fide residents of the relevant political 
subdivision. [Citations omitted.] An appro- 
priately defined and uniformly applied 
requirement of bona fide residence may be 
necessary to preserve the basic conception 
of political community, and therefore could 
withstand close constitutional scrutiny. But 
durational residence requirements, repre- 
senting a separate voting qualification 
imposed on bona fide residents, must be 


separately tested by the stringent standard. 
[Citations omitted.]*” 


In Osterndorf v. Turner, 426 So.2d 
at 545 (Fla. 1982), the Florida Su- 
preme Court held that a statute 
granting an enhanced homestead ex- 
emption to homeowners who have been 
residents of Florida for more than five 
consecutive years violates the equal 
protection clause of the Florida Consti- 
tution. The underlying benefit, a 
homestead tax exemption, was a gov- 
ernmental right provided for in the 
Florida Constitution, subject to limita- 
tions provided for by general law.‘8 
Pursuant to statute, the Florida Legis- 
lature limited the enhanced homestead 
exemption to residents of more than 
five consecutive years.4? The Florida 
Supreme Court found the residency 
requirements for the enhanced home- 


stead tax exemption unconstitu- 
tional.5° In discussing the five-year 
residency requirement, the court recog- 
nized the constitutional distinction 
between bona fide residency require- 
ments and durational residency 
requirements.®! 

As stated in Martinez v. Bynum, 461 
U.S. 321 (1983): “[{a] bona fide resi- 
dence requirement implicates no 
‘suspect’ classification, and therefore 
is not subject to strict scrutiny.” The 
question is simply whether there is a 
rational basis for the classification.>2 
The Court in Martinez concluded that 
the statute at issue, denying tuition- 
free education to minors whose pres- 
ence in the district was for the sole 
purpose of attending the public free 
schools, was a bona fide residency re- 
quirement and therefore constitu- 
tional.5° Similarly, the Supreme Court 
has upheld a municipal regulation re- 
quiring all city employees to be 
residents of the city.°4 

Since §§733.302 and 733.304 do not 
invoke unequal treatment of a suspect 
class and do not involve a classification 
impinging upon a fundamental right, 
the constitutionality of the statutes 
depends on whether the classification 
is rationally related to a legitimate 
state interest. 
¢ Application of the Standard of Re- 
view 

Section 733.302 contains a bona fide 
residency requirement for the qualifi- 
cation of a personal representative of 
an estate probated in Florida. Section 
733.304 contains certain exceptions to 
the residency requirement. The inquiry 
under the rational basis test is whether 
the statutes are a reasonable means 
of achieving a legitimate governmental 
goal.55 


This inquiry employs a relatively relaxed 
standard reflecting the Court’s awareness 
that the drawing of lines that create distinc- 
tions is peculiarly a legislative task and an 
unavoidable one. Perfection in making the 
necessary classifications is neither possible 
nor necessary. [Citations omitted.] Such ac- 
tion by a legislature is presumed to be valid. 
[Footnote omitted.]5® 


As long as a fundamental interest 
has not been interfered with, a statute 
is not unconstitutional merely because 
the state could have furthered its inter- 
est “more artfully, more directly, or 
more completely.”5? “[WJhere rational- 
ity is the test, a State ‘does not violate 
the Equal Protection Clause merely 


because the classifications made by its 
laws are imperfect? 58 

The State of Florida has a legitimate 
interest in ensuring the orderly and 
efficient administration of a decedent’s 
estate. One of the ways the legislature 
promotes this interest is by placing 
certain restrictions on the persons who 
may qualify to act as personal repre- 
sentative of an estate. Although these 
goals could also be served by an alter- 
native statutory scheme requiring the 
court to evaluate the qualifications of 
each personal representative desig- 
nated by will or statute, §§733.302 and 
733.304 are not unconstitutional 
merely because the legislature could 
have addressed their concerns in a 
more precise or direct manner.®? The 
party challenging the statute has the 
burden of proving that the statute is 
wholly arbitrary and totally without 
value in furthering a legitimate gov- 
ernmental goal.®° In other words, the 
challenged regulation must have “no 
meaningful relationship to achieve- 
ment” of the governmental goal.®! 

As written, §§733.302 and 733.304 
disqualify a class of persons which has 


a high risk of negatively effecting the 
orderly and efficient administration of 
the estate. Since the statute does not 
effect a “suspect class” nor involve a 
“fundamental right,” a narrower, more 
precisely drawn classification is not 
required. Furthermore, it is not irra- 
tional that the legislature has provided 
an exception to the residency require- 
ment for close relatives of the decedent. 
As stated by the Florida Supreme 
Court in Greenberg, “it is not unreason- 
able for an exception to be created for 
nonresident relatives because, more 
than likely, the nonresident relative 
will also be a beneficiary of the dece- 
dent’s estate.”6? 

When neither a suspect class nor a 
fundamental right is involved, the 
courts will not substitute their opinion 
or preference for that of the legisla- 
ture’s. Sections 733.302 and 733.304 
are rationally related to the legitimate 
state interest of orderly and efficient 
administration of estates. It is consti- 
tutionally irrelevant that there may 
be a different or more precise means 
by which to further this legitimate 
goal. 
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Conclusion 

The constitutionality of §§733.302 
and 733.304 was thoroughly consid- 
ered in In re Estate of Greenberg by the 
Florida Supreme Court and review of 
the decision denied by the U.S. Su- 
preme Court. Since Greenberg, these 
statutes have not been revised or 
amended by the Florida Legislature; 
the constitutional standards employed 
by the court in Greenberg have not 
been changed. Furthermore, the recent 
Florida decision in Shriners Hospitals 
for Crippled Children v. Zrillic, ap- 
proves the conclusion reached in 
Greenberg that “a testator has no fun- 
damental right to appoint a personal 
representative.” Although many out-of- 
state Florida Bar members may politi- 
cally disagree with the statutes, any 
change in §§733.302 and 733.304 must 
come from the legislature and not the 
courts.0 

1In re Estate of Greenberg, 390 So.2d 
40 (Fla. 1980), app. dism., 450 U.S. 961 
(1981). 

2 “733.304 Nonresidents.—A person who 
is not domiciled in the state cannot qualify 
as personal representative unless the per- 
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Zrillic approves the 
conclusion that “a 
testator has no 
fundamental right to 
appoint a personal 
representative” 
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aunt, nephew, or niece of the decedent, or 
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“(4) The spouse of a person otherwise 
qualified under this section.” 
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31 “732.803 Charitable devises. — 

“(1) If a testator dies leaving lineal de- 
scendants or a spouse and his wil] devises 
part or all of the testator’s estate: 

“(a) To a benevolent, charitable, educa- 
tional, literary, scientific, religious, or 

missionary institution, corporation, associa- 
tion, or purpose, 

“(b) To this state, any other state or 
country, or a county, city, or town in this 
or any other state or country, or 

“(c) To a person in trust for any such 
purposes or beneficiary, whether or not the 
trust appears on the face of the instrument 


making the devise, 


“the devise shall be avoided in its entirety 
if one or more of the lineal descendants or 
a spouse who would receive any interest in 
the devise, if avoided, files written notice 
to this effect in the administration proceed- 
ing within 4 months after the date letters - 
are issued, unless: 

“(d) The will was duly executed at least 
6 months before the testator’s death, or 

“(e) The testator made a valid charitable 
devise in substantially the same amount for 
the same purpose or to the same benefici- 
ary, or to a person in trust for the same 
purpose or beneficiary, as was made in the 
last will or by a will or a series of wills duly 
executed immediately next to the last will, 
one of which was executed more than 6 
months before the testator’s death. 

“(2) The testator’s making of a codicil that 
does not substantially change a charitable 
devise as herein defined within the 6-month 
period before the testator’s death shall not 
render the charitable gift voidable under 
this section.” 

32 Zrillic, 563 So.2d at 67. 
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Section 733.304 of the Florida Pro- 
bate Code provides: 

A person who is not domiciled in the state 
cannot qualify as a personal representative 
unless the person is: 

(1) A legally adopted child or adoptive 
parent of the decedent; 

(2) Related by lineal consanguinity to the 
decedent; 


(3) A spouse or a brother, sister, uncle, 
aunt, nephew, or niece of the decedent, or 
someone related by lineal consanguinity to 
any such person; or 

(4) The spouse of a person otherwise 
qualified under this section.? 

This section of the code has been 
applied to prohibit nonresidents of Flor- 
ida from serving as personal represen- 
tatives for decedents domiciled in Flor- 
ida.3 In today’s transient and highly 
mobile society, §733.304 is an anachro- 
nism which not only prevents attor- 
neys representing clients in Florida 
from serving as personal represen- 
tatives for these clients, but also ex- 
cludes close and trusted friends and 
associates of the decedent from serving 
in this capacity solely because the indi- 
vidual does not reside in Florida. 

In 1979, the U.S. District Court for 
the Middle District of Florida held in 
Fain v. Hall, 463 F.Supp. 661 (M.D. 
Fla. 1979), that the residency require- 
ment of §733.304 violated the due proc- 
ess clause of the Fourteenth Amend- 
ment to the U.S. Constitution. How- 
ever, in 1980, the Supreme Court of 
Florida upheld the constitutionality of 
§733.304 under the U.S. and Florida 
constitutions, In re Estate of Green- 
berg, 390 So.2d 40 (Fla. 1980), summa- 
rily dismissing the federal district 
court’s opinion in Fain as “wholly un- 
persuasive.” 

This article will review the decisions 
concerning the constitutionality of Flor- 
ida’s probate code and conclude that 
§733.304 is unconstitutional. First, the 
federal district court decision in Fain 


correctly held that the statute infringed 
upon a testator’s fundamental liberty 
interest in making the highly personal 
and intimate decision to provide for his 
family and that the state failed to 
establish that the statute was neces- 
sary to further a compelling state in- 
terest. Second, not only did the Green- 
berg majority scrutinize the statute 
under the incorrect constitutional stan- 
dard, the court also failed to recognize 
that §733.304 is unconstitutional un- 
der any standard. Third, the Florida 
Supreme Court’s recent decision in 
Shriners Hospitals for Crippled Chil- 
dren v. Zrillic, 563 So.2d 64 (Fla. 1990), 
raises doubt about the continued vi- 
ability of Greenberg, and supports the 
contention that §733.304 is unconstitu- 
tional. Finally, §733.304 violates the 
equal protection clause of the Florida 
Constitution. 


The District Court Decision 

In Fain v. Hall, the federal district 
court correctly held that F.S. §733.304 
was unconstitutional. In Fain, plaintiff 
was a Connecticut resident and a mem- 
ber in good standing of The Florida 
Bar.4 He was a member of a law firm 
that maintained offices in Florida and 
represented a number of clients who 
were Florida residents.5 One client, 
who was not related to plaintiff, wrote 
a will naming plaintiff copersonal rep- 
resentative.® When the will was admit- 
ted to probate, plaintiff was deemed 
unqualified to serve as a personal rep- 
resentative because he was not a resi- 
dent of Florida as required by 
§733.304.’ Plaintiff then filed an action 
under 29 U.S.C. §1983 in the U.S. 
District Court for the Middle District 
of Florida.’ The district court held that 
the Florida statute violated the due 
process clause of the Fourteenth Amend- 
ment to the U.S. Constitution by arbi- 


trarily and unreasonably restricting 
the testator’s right to choose a personal 
representative.? 

The Fain court’s analysis rested on 
its accurately subjecting §733.304 to a 
“compelling state interest” analysis.!9 
The court first found that the Four- 
teenth Amendment recognized an indi- 
vidual’s fundamental right in matters 
of family and personal decisions.!! The 
court then posited that the preparation 
of a will and contemplation of death 
implicated a testator’s interest in plan- 
ning for the continued support and 
well-being of his or her family and 
others who may be the object of the 
testator’s bounty.!2 The court found 
that the testator’s choice of a personal 
representative implicated a fundamen- 
tal liberty interest protected by the 
Fourteenth Amendment.!3 The court 
thus concluded that the state could 
only impinge upon that interest if it 
could show that the statute was neces- 
sary to further “a compelling state in- 
terest.”!4 

In applying this test, the court rec- 
ognized that the state’s asserted inter- 
est, having a resident personal repre- 
sentative to better handle the payment 
of creditors and oversee the responsi- 
bilities associated with closing the es- 
tate, is important.!5 Nevertheless, the 
court found that the residency re- 
quirement of §733.304 was not the 
least restrictive means available to fur- 
ther the state’s asserted interest.!6 The 
court noted that there were at least 
two other alternatives available to pro- 
tect the state’s asserted interest. First, 
the court found that if the state feared 
that a nonresident personal represen- 
tative would negligently or intention- 
ally cause the estate or its beneficiaries 
to lose money, the state could require 
a personal representative to post a 
suitable bond.!? Moreover, if a nonresi- 
dent was appointed personal represen- 
tative and subsequently became un- 
able to perform his administrative du- 
ties, other sections of the probate code 
could be utilized to disqualify him.'® 

Additionally, the court noted that 
§733.304 exempted nonresidents who 
were related to the testator, thus, non- 
residency was not an absolute bar to 
service as a personal representative. !9 
The court found that §733.304’s irre- 
buttable presumption that nonre- 
sidents of Florida who are unrelated 
to the testator are unable to perform 
the duties of a personal representative 
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violated the Fourteenth Amendment.”° 
The court concluded that to satisfy the 
due process clause of the Fourteenth 
Amendment, nonresidents must be 
given an opportunity to rebut this pre- 
sumption at a hearing.?! 


In re Estate of Greenberg 
One year after Fain v. Hall, the 
Florida Supreme Court addressed the 
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constitutionality of §733.304 under the 
U.S. and Florida constitutions.22 In 
Greenberg, Meyer Pincus appealed an 
order of the Florida circuit court deny- 
ing his petition for appointment as 
copersonal representative for the es- 
tate of Leo Greenberg. Pincus was not 
approved as copersonal representative 
because he was not a resident of the 
State of Florida.2* Pincus appealed to 
the Florida Supreme Court arguing 
that the residency requirement set 
forth in §§733.302 and 733.304 de- 
prived him of equal protection of the 
law and due process of law in violation 
of the Fourteenth Amendment to the 
U.S. Constitution and the Florida Con- 
stitution, impinged on his fundamental 
right to travel, and violated the privi- 
leges and immunities clause of Art. IV, 
§2 of the U.S. Constitution.24 Pincus 
argued that the residency require- 
ments of §737.302 and §737.304 im- 
pinged on the testator’s fundamental 
right to name a personal represen- 
tative and Pincus’ fundamental right 
to travel, and was not necessary to 
further any compelling state interest.?° 

Relying on the U.S. Supreme Court’s 
decision in San Antonio Independent 
School District v. Rodriguez, 411 U.S. 
1 (1973),26 the Florida Supreme Court 
concluded that there was no funda- 
mental right to name a personal repre- 
sentative in estate matters.2? The Flor- 
ida Supreme Court reasoned that the 
power to make a will and other testa- 
mentary powers were rights created 
by statute.28 The court stated that noth- 
ing in the federal Constitution would 
forbid the state from limiting or even 
abolishing the power of testamentary 
disposition.29? The court summarily re- 
jected the district court’s decision in 
Fain as “wholly unpersuasive,’ and 
concluded that the residency require- 
ment should be scrutinized under the 
rational basis standard.*° 

Analyzing the statute under the ra- 
tional basis standard, the court con- 
cluded that the residency requirement 
reasonably furthered the state’s inter- 
est in ensuring that the personal repre- 
sentative be familiar with local mat- 
ters; ensuring that the personal repre- 
sentative be available for the court, 
beneficiaries, and creditors; ensuring 
an expedient probate of the will and 
reducing the cost of probate by reduc- 
ing travel costs.?! 

It is submitted that not only did the 
Florida Supreme Court apply the 


wrong constitutional standard, but fur- 
ther failed to recognize that §733.304 
is unconstitutional even under the ra- 
tional basis analysis. 

The Greenberg court asserted that 
the compelling state interest test 
should not apply to §733.304 because 
“there is no fundamental right to serve 
as a personal representative of an es- 
tate just as there is no fundamental 
right explicitly or implicitly guaran- 
teed by the constitution to designate a 
personal representative.”32 There are 
two flaws inherent in the court’s analy- 
sis. First, the Greenberg court flatly 
ignored the fundamental rights deci- 
sions involving marital and family de- 
cisionmaking as recognized by the U.S. 
Supreme Court in Meyer v. Nebraska 
and its progeny.?3 These cases suggest 
that a testator’s choice of a personal 
representative to handle the disposi- 
tion of his property falls squarely 
within the area of intimate decision- 
making on issues concerning marriage, 
family relationships, and children, be- 
cause such a decision significantly im- 
pacts on a testator’s attempt to provide 
for loved ones upon death. Addition- 
ally, the Greenberg court mischaracter- 
ized the fundamental right at issue, 
postulating the right as the right “to 
serve as a personal representative” or 
the right to “designate a personal 
representative.” The Greenberg court’s 
characterization of the interest of the 
state implicitly strips our fundamental 
right to make decisions regarding mar- 
riage, family, and children of constitu- 
tional protection beyond the actual de- 
cision to marry and whether to have 
children. An individual’s fundamental 
rights are not limited to those of which 
we can explicitly find in the language 
of the Constitution. Rather, as the U.S. 
Supreme Court stated in Meyer, funda- 
mental rights include “those privileges 
long recognized at common law as es- 
sential to the orderly pursuit of happi- 
ness by free men.”34 It is submitted 
that a testator’s decision concerning 
the continued support and well-being 
of family and the management of as- 
sets falls squarely within the areas of 
decisionmaking that the U.S. Supreme 
Court has consistently protected as fun- 
damental.5 

In mischaracterizing the right at is- 
sue, the Greenberg court labels 
§733.304 an economic regulation which 
is subject to review for mere rational- 
ity.36 The choice of a personal represen- 


tative is not a purely economic matter. 
Rather, it is primarily a matter of 
fundamental interest to the testator 
and his or her right to make decisions 
concerning marriage, family, and chil- 
dren, and tangentially an economic in- 
terest to the nonresident personal rep- 
resentative. Thus, the rational basis 
analysis is not appropriate for this 
issue. 

The Greenberg court failed to apply 
the correct constitutional standard and 
also failed to recognize that the resi- 
dency requirement of §733.304 is un- 
constitutional even under the rational 
basis standard. In his dissent in Green- 
berg, Justice England asserted that 
“the state’s classification for qualified 
nonresident personal representatives 
is arbitrary and irrational to the point 
of denying equal protection of the 
laws.”37 Justice England found that 
the irrationality of the statute was 
exemplified by an analysis of the state 
interests allegedly justifying the resi- 
dency requirement. 

First, Justice England noted that the 
state asserted that the statute elimi- 
nated the needless delay and cost in 
the administration of estates which 
may be caused by the nonresident per- 
sonal representative’s having to 
travel.38 Justice England concluded 
that this interest was nothing more 
than discrimination for the purpose of 
administrative convenience.®? Justice 
England also concluded that the state 
has no legitimate interest in prevent- 
ing a testator from choosing to spend 
money in the administration of his own 
estate.49 

Second, Justice England concluded 
that the state’s interest in ensuring 
that a personal representative will be 
in close proximity to the interests of 
the Florida estate was also irrational.*! 
He found that some of the persons 
excepted by §733.304 are persons with 
such an extremely attenuated kinship 
tie that there no longer existed a ra- 
tionally protectable proximity inter- 
est.42 The dissent noted that the stat- 
ute would allow the nonresident spouse 
of someone related by lineal consan- 
guinity to the testator to be appointed 
personal representative, but would not 
allow a close personal advisor or non- 
resident attorney acquaintance of the 
testator to be appointed. These possible 
results led Justice England to conclude 
that this statutory classification “bears 
no rational relation to any legitimate 


state interest.”43 Thus, as suggested 
by Justice England, §733.304 fails even 
when subjected to minimum scrutiny. 

From a practical standpoint, as sug- 
gested by the federal district court in 
Fain, the best protection for creditors 
and beneficiaries alike is requiring ap- 
propriate bonding of the personal rep- 
resentative rather than the residence 
of the personal representative. Is a Key 


West resident truly better qualified 
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Case Law Support 
Decisions in other jurisdictions and 
the Supreme Court of Florida’s recent 
decision in Shriners Hospitals for Crip- 
pled Children v. Zrillic, 563 So.2d 64 
(Fla. 1990), lend support to the Fain 
court’s conclusion that §733.304 is an 
unconstitutional denial of due process. 

In In re Harrison, the New York 
Surrogate Court indicated its view that 
the Florida statute requiring an execu- 
tor to be a Florida resident “is not only 
inequitable but is offensive to the spirit 
and letter of the U.S. Constitution.”44 
The Harrison court concluded that the 
statute unconstitutionally violated 
both the fundamental right of a testa- 
tor to choose his own executor and the 
fundamental right to travel.45 The 
court aptly summed up its disenchant- 
ment with the Florida statute, stating: 
The understandable desire of the State of 
Florida to promote its economy by insuring 
the maximum of business for both its bank- 
ing institutions and attorneys should not 
be enhanced by interference with the right 
of new residents who migrate to seek the 
benefit of its gentle climate to select the 
executor of their choice. It is hoped that 
Legislative wisdom will correct this unfor- 
tunate restriction without the necessity of 
some estate to assume the burden of a 
search for judicial relief that may extend 
from the courts of Florida into our Federal 
system.*® 

Further support for Fain may be 
found by analogizing the present issue 
with a decision of the Florida Supreme 
Court involving the constitutionality 
of statutory restrictions based on citi- 
zenship. In In re Estate of Fernandez, 
335 So.2d 829 (Fla. 1976), the Florida 
Supreme Court held that the Florida 
statute requiring applicants for letters 
of administration to be U.S. citizens 
was unconstitutional because it unrea- 
sonably discriminated against resident 
aliens. Although alienage, unlike resi- 
dency, is a suspect class, the Fernandez 
court’s reasoning is applicable to both 
classifications. A requirement of citi- 
zenship has no bearing on one’s ability 
to perform the duties of a personal 
administrator.*7 Similarly, a require- 
ment of residency has no real bearing 
on an individual's ability to perform 
the responsibilities of a personal repre- 
sentative. Also, as noted in Fain, there 
is a bonding requirement in Florida 
which serves to protect against poten- 
tial mismanagement of an estate by a 
noncitizen.*® Similarly, a nonresident 
could be asked to post a bond to protect 
against potential mismanagement. Fi- 


26 THE FLORIDA BAR JOURNAL/FEBRUARY 1992 


Is a Key West 
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nally, the Fernandez court noted that 
Florida also has a statute which pro- 
vides for service of process on persons 
outside Florida “whether or not a citi- 
zen or resident of this state.”49 The 
concerns raised by the Florida Supreme 
Court in Fernandez over classifications 
based on citizenship are equally rele- 
vant to the classification created by 
§733.304 on the basis of residency, and 
should have been considered by the 
Greenberg court.5° 

In Shriners Hospitals for Crippled 
Children v. Zrillic, the Supreme Court 
of Florida signalled a move away from 
its 4-3 decision in Greenberg when it 
recognized a constitutional right to de- 
vise property under the Florida Consti- 
tution. The court’s decision in Zrillic®! 
undercuts the rationale relied upon by 
the Greenberg majority for refusing to 
recognize that §733.304’s residency re- 
quirement impinges on a testator’s fun- 
damental right of marital and family 
decisionmaking. 

In Zrillic, the Supreme Court of Flor- 
ida found that §732.803, a companion 
provision of the personal representative 
sections of the probate code, consti- 
tuted an unreasonable restriction on a 
testator’s right to dispose of property 
by will and violated the equal protec- 
tion provisions of the constitutions of 
the United States and the State of 
Florida.52 In Zrillic, the testator’s 
daughter sought to avoid a charitable 
devise to the Shriners Hospitals for 
Crippled Children pursuant to 
§732.803, which allowed a lineal de- 
scendant of the testator to avoid chari- 
table devises with certain limited ex- 
ceptions.53 

On appeal before the Florida Su- 


preme Court, Shriners Hospitals ar- 
gued that §732.803 was unconstitu- 
tional because it placed an unreason- 
able restriction on a property owner’s 
right to dispose of property by will, and 
was also a denial of equal protection 
of the law.*4 

In an opinion by Justice Barkett in 
which Chief Justice Ehrlich and Jus- 
tices Shaw and Kogan concurred, the 
Florida Supreme Court held that 
§732.803 imposed an unreasonable re- 
striction on a property owner’s right 
to dispose of property by will.5> The 
court recognized that Art. I, §2 of the 
Florida Constitution conferred a right 
to testamentary disposition of property 
on Florida residents.*® In so doing, the 
majority, joined by Justice Grimes, criti- 
cized the Greenberg decision as “giving 
unquestioning allegiance to an anti- 
quated way of thinking.’5’ The court 
stated: 
That analysis is inapplicable in our society 
where feudalism never existed and where 
property rights rest on an express constitu- 
tional foundation that is distinguishable 
from the common law roots of feudal Eng- 
land. Yet all too often courts have failed to 
thoroughly analyze the distinction, instead 
giving unquestioning allegiance to an anti- 
quated way of thinking. See Taylor v. Payne, 
154 Fla. 359, 362-63, 17 So.2d 615, 617, 
appeal dismissed, 323 U.S. 666, 65 S. Ct. 
49, 89 L. Ed. 541 (1944); see also In re Estate 
of Greenberg, 390 So.2d 40, 43 (Fla. 1980) 
(following Taylor), appeal dismissed, 450 
U.S. 961 (1981); In re Estate of Blankenship, 
122 So.2d 466, 469 (Fla. 1960) (following 
Taylor); Arthritis Foundation v. Beisse, 456 
So.2d 999 (Fla. 4th DCA 1984) (following 
Taylor), review denied, 467 So. 2d 999 (Fla. 
1985). The plain meaning of the language 
of the Florida constitution compels us to 
conclude that the people chose not to blindly 
adhere to the old English distinction, and 
instead came to regard testamentary dispo- 
sition of property as a specifically expressed 
constitutional property right. Accord In re 
Estate of Beale, 15 Wisc. 2d 546, ___, 113 
N.W. 2d, 383 (1962) (the right to make a 
will is a constitutional right); Nunnemacher 
v. State, 129 Wisc. 190, __ , 108 N.W. 627, 
628 (1906) (the right to pass property by 
will or inheritance is a natural right under 
the state constitution and cannot be wholly 
taken away or substantially impaired by 
the legislature).5® 

The court then concluded that 
§732.803 was not reasonably necessary 
to limit the property rights guaranteed 
by Art. I, §2 of the Florida Constitu- 
tion. The court reasoned that while it 
was reasonable for the state to seek to 
protect family members who are de- 
pendent or in financial need, it was 
unreasonable for the state to presume 
that all lineal descendants were in 


need of protection.5? Moreover, the 
court found that the statute conferred 
an arbitrary windfall on lineal descen- 
dants who may not have had any con- 
tact with the decedent.®° 

The court also concluded that 
§732.803 violated the equal protection 
guarantees of Art. I, §2 of the Florida 
Constitution, and the Fourteenth 
Amendment of the U.S. Constitution.®! 
Citing to Greenberg, the court stated 
that statutory classification that treats 
one group or person differently than 
others must, at a minimum, rationally 
further some legitimate state objec- 
tive.62 The court noted that classifica- 
tions that were too underinclusive or 
overinclusive fail to meet the burden 
of minimum rationality imposed on the 
state.3 The court then concluded that 
§732.803 was both too underinclusive 
and overinclusive to achieve the state’s 
asserted goal. The court found that the 
statute was underinclusive to the ex- 
tent that the statute did not affect 
many charitable gifts made without 
proper deliberation, or overreaching by 
the unscrupulous.*4 The court found 
that the statute was overinclusive to 
the extent that it voided too many 
bequests by testators who were not 
impermissibly influenced or who did 
not have need of protection.® Interest- 
ingly, the court noted: 
We have previously applied the rational 
basis test in the context of a probate dispute 
where neither a suspect class nor a funda- 
mental right was implicated. See In re Es- 
tate of Greenberg, 390 So.2d 40 (Fla. 1980), 
appeal dismissed, 450 U.S. 961, 101 S. Ct. 
1475, 67 L. Ed. 2d 610 (1981) (a testator has 
no fundamental right to appoint a personal 
representative). Although the express con- 
stitutional property right at issue in the 
instant case may well qualify for applica- 
tion of a more stringent test, we need not 
address that issue because the charitable 


devise restriction in §782.803 fails to satisfy 
even the rational basis test.®® 


The court’s decision in Zrillic evis- 
cerates the reasoning of its earlier deci- 
sion in Greenberg, and calls the con- 
tinuing viability of that decision into 
question. In Greenberg, the Florida Su- 
preme Court rejected the reasoning in 
Fain on the theory that the power to 
make a will along with other testamen- 
tary powers was not explicitly or im- 
plicitly guaranteed by the Constitution 
and was wholly statutory.®’ In Zrillic, 
the Florida Supreme Court, while not 
expressly overruling Greenberg, found 
an express right to devise property 
contained in Art. I, §2 of the Florida 


Constitution.®8 The court’s decision in 
Zrillic raises a substantial question as 
to the continuing viability of Greenberg 
to the extent that the decision rejects 
the fundamental premise on which the 
Greenberg decision was based. While 
the Zrillic court declined to decide 
whether a statute that impinges on the 
right to devise property should be sub- 
jected to strict scrutiny, the court’s 
holding strongly supports a conclusion 
that such a statute would be subjected 
to strict scrutiny.®9 


Section 733.304 Violates 
Florida’s Constitution 

The residency requirement of 
§733.304 also violates the equal pro- 
tection clause of the Florida Constitu- 
tion and is thus invalid. The equal 
protection clause of the Florida Consti- 
tution provides: 
All natural persons are equal before the law 
and have inalienable rights, among which 
are the right to enjoy and defend life and 
liberty, to pursue happiness, to be rewarded 
for industry, and to acquire, possess and 
protect property; except that the ownership, 


inheritance, disposition and possession of 
real property by aliens ineligible for citizen- 
ship may be regulated or prohibited by law. 
No person shall be deprived of any right 
because of race, religion or physical handi- 
cap.” 


The Florida Supreme Court’s deci- 
sion in Zrillic also suggests that 
§733.304 is an unconstitutional denial 
of equal protection under the Florida 
Constitution. While the Zrillic court 
subjected the statute at issue to a 
rational basis analysis and concluded 
that the statute was too underinclusive 
and overinclusive to satisfy the re- 
quirements of equal protection, the 
court recognized that the constitution 
may confer a fundamental right to 
devise property which requires analy- 
sis under the strict scrutiny test.”! It 
is submitted that the residency re- 
quirement set forth in §733.304 should 
be subjected to strict scrutiny as pos- 
ited by the U.S. district court in Fain. 
Nevertheless, §733.304 fails even the 
rational basis test as applied by the 
Florida Supreme Court in Zrillic. 
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Conclusion 

Section 733.304 of the Florida Pro- 
bate Code is unconstitutional. First, 
the federal district court decision in 
Fain correctly held that the statute 
impinged upon a testator’s fundamen- 
tal rights involving marriage and fam- 
ily decisionmaking and was not neces- 
sary to further a compelling state in- 
terest. Second, the Florida Supreme 
Court in Greenberg incorrectly con- 
cluded that §733.304 did not impinge 
upon a fundamental right and thus 
scrutinized the statute under the incor- 
rect constitutional standard. Third, 
even if the Greenberg court applied the 
correct standard, §733.304 is unconsti- 
tutional under any standard. Fourth, 
the Florida Supreme Court’s recent 
decision in Zrillic suggests that Green- 
berg is no longer good law. Finally, 
§733.304 also violates the equal protec- 
tion clause of the Florida Constitution. 
qo 
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“While this Court has not attempted to 
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according to the dictates of his own con- 
science, and, generally, to enjoy those privi- 
leges long recognized at common law as 
essential to the orderly pursuit of happiness 
by free men.” 


Id. at 399 (citations omitted). The court 
then noted that the state may not interfere 
with liberty protected by the Fourteenth 
Amendment by legislative action that is 
arbitrary and “without reasonable relation 
to some purpose within the competency of 
the state to effect.” Id. at 400. The court 
reasoned that education and acquisition of 
knowledge were traditionally recognized as 
matters of supreme importance. Id. The 
court stated that knowledge of a foreign 
language cannot be regarded as fundamen- 
tally harmful and could, in fact, be viewed 
as desirable. Jd. The court thus concluded 
that Meyer had a interest protected by the 
Fourteenth Amendment in teaching a for- 
eign language incidental to his occupation 
and the desire of parents of his students to 
be taught a foreign language. Id. The court 
then concluded that the statute failed to 
reasonably further any legitimate state in- 
terest insofar as the state permitted other 
“dead ancient languages” such as Latin and 
Hebrew to be taught, and had failed to show 
that knowledge of a foreign language was 
harmful to any state interest. Id. at 401- 
402. 


12 Fain, 463 F. Supp. at 664. 
13 Id 


14 The compelling state interest analysis 
applies when a state act affects either a 
“fundamental right” or a “suspect class.” 
Bernal v. Fainter, 467 U.S. 216 (1984). In 
order for a statute to survive scrutiny under 
this rigid standard it must be narrowly 
tailored to further a compelling state inter- 
est. Id. 

15 Id. 

16 Td. 

17 Fain, 463 F.Supp. at 665; see Fia. Star. 
Ann. §§733.401-.405 (West 1991). 

18 Fain, 463 F.Supp. at 665; see Fa. Star. 
Ann. §§733.303(1)(b)-.504(2) (West 1991).Sec- 
tion 733.303 provides: 

“(1) A person is not qualified to act as a 
personal representative if: 

“(a) He has been convicted of a felony. 

“(b) He is mentally or physically unable 
to perform the duties. 

“(c) He is under the age of 18 years. 
“(2) If the person named as personal repre- 
sentative in the will is not qualified, letters 
shall be granted as provided in §733.301.” 
Fia. Stat. ANN. §733.303 (West 1991) (em- 
phasis added). Similarly, §733.504 provides: 
“A personal representative may be removed 
and his letters revoked for any of the follow- 
ing causes, and the removal shall be in 


addition to any penalties prescribed by law: 

“(1) Adjudication of incompetency. 

“(2) Physical or mental incapacity render- 
ing him incapable of the discharge of his 
duties. 

“(3) Failure to comply with any order of 
the court, unless the order has been super- 
seded on appeal. 

“(4) Failure to account for the sale of 
property or to produce and exhibit the as- 
sets of the estate when so required. 

“(5) The wasting or maladministration of 
the estate. 

“(6) Failure to give bond or security for 
any purpose....” 

Fa. Stat. ANN. §733.504 (West 1991). 

19 Fain, 463 F. Supp. at 665. 

20 Id. at 666. 

21 Td. 

22 In re Estate of Greenberg, 390 So.2d 
40 (Fla. 1980), appeal dismissed; Pincus v. 
Estate of Greenberg, 450 U.S. 961 (1981). 
(Justice Stewart noted probable jurisdiction 
and would have set the case for oral argu- 
ment.) 

23 Greenberg, 390 So.2d at 42. 

24 Id 


25 Id. at 42. 

26 In San Antonio Independent School 
District v. Rodriguez, 411 U.S. 1 (1973), the 
U.S. Supreme Court addressed the issue of 
whether the method of financing the Texas 
public school system violated the equal pro- 
tection clause of the Fourteenth Amend- 
ment to the U.S. Constitution. Id. at 4-5. 
The Court upheld the statute subjecting it 
to minimum scrutiny on the basis that there 
was no fundamental right to an education 
implicit or explicit in the U.S. Constitution. 
Id. at 33-34, 37. The Court noted in its 
fundamental rights analysis that “the im- 
portance of a service performed by the state 
does not determine whether it must be 
regarded as fundamental for purposes of 
examination under the Equal Protection 
Clause.” Jd. at 30. The Court further stated: 
“The court does not pick out particular 
human activities, characterize them as ‘fun- 
damental’ and give them added protec- 
tion. . . . To the contrary, the Court simply 
recognizes, as it must, an established con- 
stitutional right and gives to that right no 
less protection than the constitution itself 
demands.” 

Id. at 31. 


27 Greenberg, 390 So.2d at 42. The Green- 
berg decision was a 4-3 decision. The major- 
ity opinion was written by Justice Alder- 
man and concurred with by Justices Boyd, 
Overton, and McDonald. The dissenting opin- 
ion was written by Justice England and 
joined by Chief Justice Sundberg and Jus- 
tice Adkins. 

28 Id. 

29 Id. at 42. 

30 Id. The court also rejected Pincus’ ar- 
gument that the residency requirement im- 
pinged on a testator’s fundamental right to 
travel. Id. at 43-44. The court concluded 
that the residency requirement did not serve 
to penalize the exercise of the right to 
travel. Id. Similarly, the court rejected Pin- 
cus’ argument that the residency require- 
ment impinged upon his right to earn a 
livelihood. Jd. at 45. The court found that 


serving as a personal representative was 
not “sufficiently basic to the livelihood of 
the Nation that the States may not interfere 
with a nonresident’s participation therein 
without similarly interfering with a resi- 
dent’s participation.” Id. 

31 Id. at 46. The court rejected Pincus’ 
contention that the residency requirement 
deprived him of due process of law in viola- 
tion of the Fourteenth Amendment because 
it created an irrebuttable presumption of a 
nonresident’s ability to serve as a personal 
representative without a hearing. Jd. at 46. 
The court concluded that since there was 
no fundamental right at issue, the legisla- 
ture could have reasonably concluded that 
the requirement of residency was necessary 
to further the state’s interest in probate 
matters. Id. at 47-49. Similarly, the court 
rejected Pincus’ claim that the residency 
requirement deprived him of the privileges 
and immunities of citizenship, holding that 
performing the task of personal representa- 
tive did not impinge on the “formation, 
purpose or development of a single union.” 
Id. at 48. 

32 Id. at 45. 

33 Meyer, 262 U.S. 390 (1923). See also 
Pierce v. Society of Sisters, 268 U.S. 510 
(1925) (upholding challenge to Oregon law 
requiring public school attendance on the 
basis that law impinged on parents’ right 
to direct upbringing of children under par- 
ents’ control); Skinner v. Oklahoma, 316 
U.S. 535 (1942) (invalidating Oklahoma law 
requiring sterilization of habitual criminals 
for felonies involving moral turpitude on the 
basis that law impinged on fundamental 
right of marriage and procreation without 
compelling interest); Griswold v. Connecti- 
cut, 381 U.S. 479 (1965) (invalidating Con- 
necticut statute prohibiting distribution and 
use of contraceptives on the basis of in- 
fringement on fundamental right of privacy 
in marital relationship, to establish home, 
bring up children) (Goldberg, J., concurring); 
Roe v. Wade, 410 U.S. 113 (1973) (invalidat- 
ing Texas statute prohibiting abortion; ac- 
tivities relating to marriage, family rela- 
tionships, procreation, contraception, and 
childbearing fundamental rights of privacy). 

34 Meyer, 262 U.S. at 399-400; see also 
Griswold v. Connecticut, 381 U.S. 479 (1965) 
(Harlan, J., concurring in judgment). 

35 See supra note 33 and accompanying 
text. 

36 See Greenberg, 390 So.2d at 45. Under 
the rational basis standard the legislative 
action must only bear a reasonable relation- 
ship to a legitimate state interest. 

37 Td. at 49 (England, J., dissenting). Jus- 
tice England concurred in the majority’s 
conclusion that the residency requirement 
did not impinge upon any fundamental right 
and should be reviewed under the rational 
basis standard. Id. 

38 Jd. (England, J., dissenting). 

39 Td. (England, J., dissenting); see 
Shapiro v. Thompson, 394 U.S. 618 (1969). 
(“[E]ven under traditional equal protection 
tests,” the asserted state interest of admin- 
istrative convenience “would seem irrational 
and unconstitutional.”) 

40 Greenberg, 390 So.2d at 50 (England 
J., dissenting). 


41 Jd. (England, J., dissenting). 

42 Td. at 51 (England, J., dissenting). 

43 Id. (England, J., dissenting) (emphasis 
added). 

44 81 Misc. 2d 807, __, 366 N.Y.S. 2d 
755, 756, 81 Misc. 2d 807 (N.Y. Surr. Ct. 
1974). See also In re Estate of Brown, 107 
Misc. 2d 436 N.Y.S. 2d 755 (N.Y. Surr. Ct. 
1981). In Brown, the Surrogate Court of 
New York held that it would entertain 
jurisdiction to probate a will where Florida 
prohibited the petitioner from being ap- 
pointed executor because he was a nonresi- 
dent. The court acknowledged the holdings 
of both Fain and Greenberg but stated that 
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nonresident corporation licensed to do busi- 
ness in Ohio could serve as executor. Rely- 
ing on Ohio’s probate statute, the probate 
court held that a nonresident corporation 
could not serve as an executor because Ohio 
prohibited nonresidents from serving as 
executors or administrators in probate mat- 
ters. Id. On appeal, the corporation chal- 
lenged the constitutionality of the statute 
arguing that the residency requirement vio- 
lated the Fourteenth Amendment to the 
U.S. Constitution. Jd. The court held that 
the statutory prohibition against nonre- 
sidents serving as executors or personal 
representatives did not violate either the 
due process or equal protection clauses of 
the Fourteenth Amendment. Jd. (Emphasis 
added.) The court first stated that the due 
process clause only extends protection to 
natural persons, not corporations. Jd. In its 
equal protection analysis, the court applied 
a rational basis test because it concluded 
that the corporation was not a member of a 
suspect class, and that no specific constitu- 
tional guarantees were violated. Jd. Apply- 
ing the rational basis test, the court upheld 
the constitutionality of the statute, stating 
that the statute was rationally related to 
the state’s “strong interest in the admini- 
stration of its citizens’ estates.’ Id. The 
court’s holding concerning the scope of pro- 
tection accorded to corporations under the 
due process clause of the Fourteenth Amend- 
ment does not adversely impact on the 
argument in this article because the sole 
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focus of this article is on the constitu- 
tionality of §733.304 as it is applied to 
natural persons. Interestingly, the court did 
not distinguish between corporate entities 
and natural persons for purposes of its 
equal protection analysis. 

51 Shriners Hospitals for Crippled Chil- 
dren v. Zrillic, 563 So.2d 64 (Fla. 1990). 

52 Td. at 69, 70. Section 732.803 of the 
Florida Probate Code provides: 

“(1) If a testator dies leaving lineal de- 
scendants or a spouse and his will devises 
part or all of the testator’s estate: 

“(a) To a benevolent, charitable, educa- 
tional, literacy, scientific, religious, or mis- 
sionary institution, corporation, association, 
or purpose, 

“(b) To this state, any other state or 
country, or a county, city, or town in this 
or any other state or country, or 

“(c) To a person in trust for any such 
purpose or beneficiary, whether or not the 
trust appears on the face of the instrument 
making the devise, the devise shall be 
avoided in its entirety if one or more of the 
lineal descendants or a spouse who would 
receive any interest in the devise, if avoided, 
files written notice to this effect in the 
administration proceeding within 4 months 
after the date letters are issued, unless: 

“(d) The will was duly executed at least 
6 months before the testator’s death, or 

“(e) The testator made a valid charitable 
devise in substantially the same amount for 
the same purpose or to the same benefici- 
ary, or to a person in trust for the same 


purpose of beneficiary, as was made in the 
last will or by a will or a series of wills duly 
executed immediately next to the last will, 
one of which was executed more than 6 
months before the testator’s death. 

“(2) The testator’s making of a codicil that 
does not substantially change a charitable 
devise as herein defined within the 6-month 
period before the testator’s death shall not 
render the charitable gift voidable under 
this section.” 

Fia. Star. ANN. §732.803 (West 1991). 

53 Zrillic, 563 So.2d at 65. The testator 
had prepared a will more than six months 
prior to her death which specifically devised 
certain antique personal property to her 
daughter. Jd. The testator, however, specifi- 
cally disinherited her daughter from the 
remainder of her estate, and devised the 
residue of her estate to Shriners Hospitals 
for Crippled Children. Jd. The testator’s 
daughter filed a petition pursuant to 
§732.803 seeking to avoid the charitable 
devise with the Florida circuit court and 
Shriners Hospitals answered claiming that 
the testator’s daughter lacked standing, and 
that §732.803 was unconstitutional under 
the federal and Florida constitutions. Id. at 
66. The circuit court ruled the testator’s 
daughter had standing to challenge the 
statute and that §732.803 was unconstitu- 
tional. Jd. On appeal to the Florida district 
court, the court held that §732.803 did not 
violate the U.S. or Florida constitutions. Jd. 

54 Td. at 66. 

55 The court first concluded that Zrillic 
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had standing under the statute to challenge 
the bequest to Shriners Hospitals because 
she was a lineal descendant of the testator 
and was eligible to receive an interest in the 
devise if it was avoided. Id. at 66. 

56 Td. at 68. 

57 Id. 

58 Id. 

59 Id. at 69. 

60 Id. 

61 Td. 

62 Td. 

63 Id. at 69-70. 

7d. 

65 Id. at 70. 

66 

87 Greenberg, 390 So.2d at 42. 

88 Zrillic, 563 So. 2d at 66-68. 

Jd..at 70, n.'6. 

70 Fia. Const. art. I, §2. The Florida Su- 
preme Court has recognized that cases in- 
terpreting the equal protection clauses un- 
der the federal Constitution are “relevant 
and persuasive” to an analysis of the Flor- 
ida equal protection clause. Osterndorf v. 
Turno, 426 So.2d 539, 543 (Fla. 1983). 

71 Zrillic, 563 So.2d at 70, n. 6. 
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appointed personal representative. 
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No 
State Prohibition’ Prohibited? Agent? Co-Rep* Bonds 
Kentucky x 
[Ky. Rev. Star. 
ANN. 
§395.005 
(Michie/ 
Bobbs-Merrill 
1984)] 


Louisiana 

[La. Cope Crv. 
Proc. ANN. 

art. 3097 (West 
Supp. 1991)] 


Maine 

{M_E. Rev. Star. 
Ann. tit. 18-A, §1- 
101-8-401 (1981)] 


Maryland 

[Mp. Est. & 

Trusts Cope ANN. 
§5-105(b)(6) (1991)] 


Massachusetts 
[Mass. Gen. Laws 
Ann. ch. 195 

§8 (West 1990)] 
Michigan 

[Micn. Comp. Laws 
Ann. §700.531(2) 
(West 1980)] 


Minnesota 

Stat. ANN. 
§524.4-303 (1975)] 
Mississippi 

[Miss. ANN. 
§91-7-35 (1973)] 


Missouri 

[Mo. Ann. Star. 
§473.117(3) (Ver- 
non Supp. 1991)] 


Montana 
[Monrt. Copr Ann. 
§72-3-501 (1989)] 


Nebraska 
(Nes. Rev. Star. 
§30-2412(f (1990)] 


Nevada 

[Nev. Rev. Star. 
Ann. §139.010 
(Michie (1986)] 


New Hampshire 
[N.H. Rev. Star. 
Ann. §553:5 
(1974)] 


New Jersey 
(N.J. Star. ANN. 
§3B:10 (1991)] 


New Mexico 
[N.M. Star. ANN. 
§45-3-203(F)(1978)] 


New York 

[N.Y. Surr. Cr. 

Proc. Act §707 
(McKinney Supp. 1991)] 


North Carolina 
[N.C. Gen. Sta. 
§28A-4-2 (1990)] 


North Dakota 
{N.D. Cent. Cone 
§30.1-17-01 
(1976)] 


' No statutory prohibition against nonresidents wanting to serve as 
personal representative. 
? Nonresident prohibited from serving as personal representative. 


3 Nonresident may serve as personal representative if he appoints an 
agent to receive service of process. 


No 
State Prohibition’ Prohibited? Agent? Co-Rep* Bond5 
Ohio x 
[Onto Rev. Copr 
Ann. §2109.21 
(Page 1990)] 


Oklahoma 
[Okua. Star. ANN. 
tit. 58 

§162 (1965)] 


Oregon 

[Or. Rev. Star. 
Ann. §113.095 
(Butterworth 

1990)] 


Pennsylvania 
[20 Pa. Cons. 
Star. ANN. §3157 
(Purdon Supp. 
1991)] 


Rhode Island 
[R.I. Gen. Laws 
§33-18-9 (1984)] 


South Carolina 
[S.C. ANN. 
§62-3-203(e) (Law. 
Co-Op. 1987)] 


South Dakota 
[S.D. Copirizp 
Laws Ann. §30-13- 
2 (1984)] 


Tennessee 
[TenN. Cone ANN. 
§30-1-104 (1984)] 


Texas 

[Trx. Pros. 
Ann. §78(d) (Ver- 
non 1980)] 


Utah 

(Utan Copr Ann. 
§75-3-203(6) 
(1991)] 


Vermont 

[Vr. Stat. ANN. tit. 
14, §904 (1989)] 
Virginia 

[Va. Cong ANN. 
§26-59 (Supp. 
1991)] 


Washington 
{Wasn. Rev. Cope 
Ann. §11.36.010 
(1987)] 


West Virginia X Note: 
[W. Va. Cone §44- Only if ap- 
5-3(a)(4) (Supp. pointed by 
1991)] a resident 
decedent 


Wisconsin 

[Wis. Stat. ANN. 
§856.23(4) (West 
1991)] 


Wyoming 
(Wyo. Stat. ANN. 
§2-4-201(c) (Mic- 
hie 1977)] 


Total 5 
(6 -In- 
cluding 
Florida) 


4 Nonresident may serve as personal representative if he has a co- 
representative who is a resident. 

5 Nonresident may serve as personal representative if he posts a bond 
with the court. 

6 Spouse, child or parent of testator must request that nonresident be 
appointed personal representative. 
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= 15 5 1-51 


Anticompetitive Actions 


in the 


Forum 
Antitrust and State Law Remedies 


by Scott D. Makar 


hospital challenges the issuance of a certifi- 

cate of need to impede the expansion of a 

rival hospital corporation into its geographic 

area. A competing developer creates adminis- 
trative and judicial delays in the environmental permitting 
process in order to bankrupt the applicant developer. A 
city commission decides to restrict all new billboard 
construction at the urging of the predominant billboard 
company. In each instance, private parties are utilizing 
a state or local government’s administrative system to 
impede or prevent the actions of individuals who, in some 
instances, are their economic or political rivals. This 
article addresses what can be done, if anything, under 
federal and state antitrust laws to prevent or remedy such 
anticompetitive actions. In addition, state administrative 
law remedies are also discussed. 


Federal and State Antitrust Laws 

The federal and state antitrust laws! prohibit various 
types of agreements in restraint of trade. The list of 
prohibited restraints is broad and includes agreements 
to affect market prices, allocate customers or geographic 
markets among competitors, and engage in anticompeti- 
tive boycotts.2 The availability of treble damages and 
attorneys’ fees provides a significant deterrent to such 
conduct. In the administrative context, the otherwise 
anticompetitive actions of private parties and governmen- 
tal entities may be entitled to antitrust immunity under 
two doctrines: the state action immunity doctrine and 
the Noerr-Pennington immunity doctrine.? 


State Action Immunity Doctrine 

The state action immunity doctrine provides that the 
federal and state antitrust laws do not apply to the 
state-authorized and state-supervised actions of 
private parties.4 The doctrine immunizes private anticom- 
petitive conduct from antitrust liability if a) the state has 
clearly articulated and affirmatively expressed a policy 
to displace competition with regulation; and b) the state 
actively supervises and controls the private anticompeti- 
tive conduct.® This same immunity extends to state 
agencies and units of local government that engage in 
anticompetitive conduct, provided the first part of the test 
is met.§ Absent state action immunity, units of local 
government and local government officials and employees 
still have immunity from damages, interest, costs, and 
attorneys’ fees under the Local Government Antitrust Act 
of 1984.7 
¢ “Clearly Articulated” Test 

The “clearly articulated” part of the state action test 
assures that economic competition is not supplanted 
unless a state actually intends this result. The test is 
satisfied if a state statute explicitly authorizes the chal- 
lenged conduct.® A neutral state policy or one that does 
not permit or contemplate the specific anticompetitive 
conduct, however, does not satisfy the test.9 Further, a 
state need not compel the challenged conduct in order for 
antitrust immunity to exist.!° 


A private party acting pursuant to an anticompetitive regulatory 
program need not “point to a specific detailed legislative authori- 
zation” for its challenged conduct. As long as the State as 
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: 


sovereign clearly intends to displace compe- 
tition in a particular field with a regulatory 
structure, the first prong of the [state ac- 
tion] test is satisfied." 


State-authorized governmental con- 
duct is immune if the first part of the 
test is met.!2 The authorizing state 
statute does not have to expressly refer 
to the challenged anticompetitive con- 
duct or intend anticompetitive effects.!4 
If the statutes at issue “clearly contem- 
plate” that the challenged anticompeti- 
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tive governmental conduct will occur, 
that such conduct is a “foreseeable” 
result of the statutes, and that anti- 
competitive effects will “logically” 
result from such conduct, the first 
prong of the state action test is met.!4 
¢ “Active State Supervision” Test 
The second prong, which applies only 
to private conduct, is more difficult to 
meet because the U.S. Supreme Court 
has consistently tightened its require- 
ments in recent years.!5 The test has 
become more stringent to protect com- 
petition by requiring that the govern- 
ment closely scrutinize and control the 
anticompetitive actions of private ac- 
tors. In Patrick v. Burget, 486 U.S. 94 
(1988), the Court stated: 
The [active state supervision] requirement 
is designed to ensure that the state-action 
doctrine will shelter only the particular 
anticompetitive acts of private parties that, 
in the judgment of the State, actually fur- 
ther state regulatory policies. To accomplish 
this purpose, the active supervision require- 
ment mandates that the State exercise 
ultimate control over the challenged anti- 
competitive conduct. The mere presence of 
some state involvement or monitoring does 
not suffice. The active supervision prong 
. . requires that state officials have and 
exercise power to review particular anti- 
competitive acts of private parties and 
disapprove those that fail to accord with 
state policy. Absent such a program of su- 
pervision, there is no realistic assurance 
that a private party’s anticompetitive con- 
duct promotes state policy, rather than 
merely the party’s individual interests.!® 


The Court held that state oversight 
of, or involvement in, the anticompeti- 
tive conduct of private parties does not 
sufficiently protect economic competi- 
tion. Instead, active and ultimate 
control of the challenged anticompeti- 
tive activity by the state is necessary. 
In summary, the first part of the 
state action immunity test requires 
only a clear state delegation of author- 
ity such that the challenged anticom- 
petitive conduct is a foreseeable result 
of such delegation. Municipalities and 
state agencies that meet this part of 
the test have immunity. Private par- 
ties must also meet the second part of 
the test which requires that the state 
exercise supervision and ultimate con- 
trol of the challenged conduct. This 
requirement is generally difficult to 
establish. 

The Noerr-Pennington Doctrine 

The First Amendment petition clause 
protects individuals, businesses, and 
business associations from antitrust 
liability for the legitimate exercise of 
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their rights to participate in govern- 
ment. This doctrine, termed the Noerr- 
Pennington" doctrine, shields “peti- 
tioning” activities in the legislative, 
executive, administrative, and judicial 
forums from antitrust liability even if 
the activities are undertaken for anti- 
competitive purposes.!® The doctrine 
is based on the principle that the right 
to petition government under the First 
Amendment supersedes the federal an- 
titrust interest in economic competi- 
tion. Under the doctrine, antitrust 
violations cannot be based on mere 
attempts to influence the passage or 
enforcement of laws. In addition, eco- 
nomic competitors may engage in 
otherwise prohibited anticompetitive ac- 
tions to obtain favorable governmental 
action. 

The doctrine has evolved such that 
“all activities within the normal scope 
of petitioning which represent attempts 
to secure anticompetitive governmen- 
tal responses are exempt from antitrust 
liability.”!9 The doctrine’s development 
runs counter to the state action doc- 
trine which has simultaneously made 
antitrust immunity for private parties 
more difficult to establish. As a conse- 
quence, sharp criticism of the Noerr- 
Pennington doctrine has developed be- 
cause it allows more anticompetitive 
effects than are necessary to protect 
the basic right to petition govern- 
ment.20 

An exception to the doctrine exists 
where the action “is a mere sham to 
cover what is actually nothing more 
than an attempt to interfere directly 
with the business relationships of a 
competitor.”2! Courts have narrowly 
applied this exception and found 
“shams” to exist in only the more fla- 
grant cases such as where “a pattern 
of baseless, repetitive claims” demon- 
strate an abuse of the judicial or 
administrative process.22 Nonetheless, 
some courts have held that a single, 
baseless suit or protest is sufficient to 
state an antitrust cause of action.?3 
Omni Outdoor Advertising 

The Supreme Court’s recent decision 
in City of Columbia v. Omni Outdoor 
Advertising, Inc., 499 U.S. __, 113 
L.Ed.2d 382 (1991),24 which clarifies 
both the state action and Noerr- 
Pennington doctrines, extends broad 
antitrust immunity to state and local 
governmental agencies and to private 
parties participating in the adminis- 
trative process. The decision also 


indicates the Court’s great deference 
to state regulatory interests. 

In Omni Outdoor Advertising, a 
Columbia, South Carolina, billboard 
advertising company with 95 percent 
of the local billboard market had very 
close relations with city officials. The 
company successfully lobbied these city 
officials to enact zoning ordinances re- 
stricting further new billboard construc- 
tion. Because the city ordinances 
severely impeded a rival billboard com- 
pany’s ability to compete, the rival 
sued both the city and the dominant 
billboard company claiming an illegal 
conspiracy in violation of the federal 
and state antitrust laws. The plaintiff 
claimed that the alleged conspiracy 
among city officials and the dominant 
billboard company stripped them of 
whatever state action or Noerr-Pen- 
nington immunity they may have 
otherwise had.5 

Prior to the Court’s decision in Omni 
Outdoor Advertising, lower courts dis- 
agreed regarding whether a “conspir- 
acy” exception to the state action and 
Noerr-Pennington doctrines existed 
and what the breadth of the “sham” 
exception should be.26 The Supreme 
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Court’s decision, however, makes plain 
that a conspiracy exception is unavail- 
able and that the “sham” exception is 
a narrow one. 

In considering the issue for the first 
time, the Supreme Court squarely re- 
jected the notion of a “conspiracy” 
exception to the state action and Noerr- 
Pennington immunity doctrines.2’ The 
Court’s rationale was the impractica- 
bility of defining and identifying what 
constitutes an illegal “conspiracy” in 
situations when private parties partici- 
pate in the governmental process. 

The impracticality of such a princi- 

ple is evident if, for: 
[P]Jurposes of the exception, “conspiracy” 
means nothing more than an agreement to 
impose the regulation in question. Since it 
is both inevitable and desirable that public 
officials often agree to do what one or an- 
other group of private citizens urges upon 
them, such an exception would virtually 
swallow up the Parker rule: All anticompe- 
titive regulation would be vulnerable to a 
“conspiracy” charge.”® 

The Court also noted that the pur- 
pose of the antitrust laws is to regulate 
business, not politics.29 As such, those 
antitrust laws that prohibit conspira- 
cies in restraint of trade cannot be used 
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to prohibit generalized governmental 
“corruption.” The Court, therefore, held 
that “any action that qualifies as state 
action is ‘ipso facto . . . exempt from 
the operation of the antitrust laws. 3° 
For similar reasons, the Court rejected 
a “conspiracy” exception to the Noerr- 
Pennington doctrine. “Insofar as the 
identification of an immunity-destroy- 
ing ‘conspiracy’ is concerned Parker 
and Noerr generally present two faces 
of the same coin. The Noerr-invalidat- 
ing conspiracy alleged here is just the 
Parker-invalidating conspiracy viewed 
from the standpoint of the private- 
sector participants rather than the gov- 
ernmental participants.”?! 

The Court noted that it would be 
unlikely that any effort to influence 
governmental action could succeed un- 
less one or more members of the 
governmental entity became a “cocon- 
spirator” in some sense with the private 
party urging such action.32 

The Court held that the “sham” ex- 
ception did not apply to the dominant 
billboard company’s lobbying activities. 
The Court rejected the argument that 
the dominant billboard company in- 
tended that its lobbying activities a) 
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directly interfere with its rival’s busi- 
ness, b) delay its rival’s entry into the 
market, and c) deny the rival meaning- 
ful access to the city’s administrative 
and legislative fora.35 “The ‘sham’ ex- 
ception to Noerr encompasses situ- 
ations in which persons use the 
governmental process—as opposed to 
the outcome of the outcome of the proc- 
ess—as an anticompetitive weapon.”34 

Although the dominant billboard com- 
pany “indisputably set out to disrupt 
[its rival’s] business relationships, it 
sought to do so not through the very 
process of lobbying, or of causing the 
city council to consider zoning meas- 
ures, but rather through the ultimate 
product of the lobbying and considera- 
tion, viz., the zoning ordinances.”%5 
Consequently, if any denial of mean- 
ingful access was achieved it was 
through an attempt to influence city 
officials “that, far from being a ‘sham; 
it was if anything more in earnest than 
it should have been. If the denial was 
wrongful there may be other remedies, 
but as for the Sherman Act, the Noerr 
exemption applies.”26 The Court was 
reluctant to convert the antitrust laws 
into regulation of the political process 
by extending antitrust liability “to a 
context in which the regulatory process 
is being invoked genuinely, and not in 
a ‘sham’ fashion.”37 

The Supreme Court’s clear message 
in Omni Outdoor Advertising is that 
antitrust immunity under the state 
action and Noerr-Pennington doctrines 
is almost absolute. The state action 
doctrine provides units of government 
and governmental actors with signifi- 
cant antitrust immunity; it provides 
private parties with immunity to a 
somewhat lesser extent. The Noerr- 
Pennington doctrine provides private 
parties with an even greater scope of 
immunity—provided the parties do not 
engage in “sham” activities. As a conse- 
quence, persons adversely affected by 
anticompetitive administrative action 
may consider more limited remedies 
available under state administrative 
law. 


State Administrative 
Law Remedies 

Noerr-Pennington immunity, as well 
as state action immunity, provide 
broad protections from the antitrust 
laws to governmental agencies and pri- 
vate parties who engage in anticompe- 
titive administrative actions. Florida 


The Supreme Court’s 
clear message in 
Omni Outdoor 
Advertising is that 
antitrust immunity 
under the state action 
and Noerr- 
Pennington doctrines 
is almost absolute 


administrative law, however, provides 
for some limited remedies to rectify the 
consequences of certain types of anti- 
competitive administrative actions by 
private parties. 

Florida’s Administrative Procedures 
Act, Ch. 120, has two provisions which 
permit the recovery of attorneys’ fees 
and costs against a party (or a party’s 
attorney) for the participation in ad- 
ministrative proceedings for an “im- 
proper purpose.’ These provisions, 
however, do not permit the recovery of 
damages that result from such im- 
proper administrative actions.*® They 
also do not apply to all types of poten- 
tial anticompetitive administrative 
actions because the definition of “im- 
proper purpose” is limited to specific 
circumstances. 

F.S. §120.57(1)(b)5, which is the act’s 
federal Rule 11 counterpart, provides 
for the recovery of an appropriate sanc- 
tion for the filing of pleadings, motions, 
or other papers which are interposed 
for an improper purpose, “such as to 
harass or to cause unnecessary delay 
or for frivolous purpose or needless 
increase in the cost of litigation.”°9 
This provision is primarily directed 
toward sanctioning noncompliant at- 
torneys but permits the imposition of 
sanctions on “a represented party” as 
well.4° In determining whether an im- 
proper purpose exists, “courts should 
not delve into an attorney’s or party’s 
subjective intent or into a good faith- 
bad faith analysis. Instead, if a reason- 
ably clear legal justification can be 
shown for the filing of the paper in 
question, improper purpose cannot be 
found and sanctions are inappropri- 
ate.” Mercedes Lighting & Electrical 
Supply, Inc. v. Dep’t. of Gen’l. Services, 
560 So.2d 272, 278 (Fla. lst DCA 1990). 

Similarly, F.S. §120.59(6) provides 
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for the recovery of costs‘! and attor- 
neys’ fees by prevailing parties when 
a nonprevailing adverse party’s*? par- 
ticipation in an informal or formal 
administrative proceeding was for an 
“improper purpose.”43 The statute re- 
stricts an “improper purpose” to mean 
participation in a proceeding “primar- 
ily to harass or to cause unnecessary 
delay or for frivolous purpose or to 
needlessly increase the cost of licensing 
or securing the approval of an activ- 
ity."44 The hearing officer is required 
to determine whether any party, other 
than an agency, participated in a pro- 
ceeding for an improper purpose.*® If 
the hearing officer determines that a 
party participated for an improper pur- 
pose, the recommended order must 
designate this finding and recommend 
an award of costs and attorneys’ fees.*® 
Under both §§120.57(1)(b)5 and 
120.59(6), a motion for attorneys’ fees 
and costs must be made “at the earliest 
stage at which a violation of the statute 
can be determined” thereby enabling 
a hearing officer to impose an appropri- 
ate sanction (including the striking of 
pleadings). Mercedes Lighting, 560 
So.2d at 279; Harvey v. Trans Pac, 
Inc., 12 F.A.L.R. 4378, 4379 (October 
19, 1990) (refusing to consider motion 
to remand for consideration of award 
of attorneys’ fees as untimely when 
filed after issuance of hearing officer’s 
recommended order). 

F.S. §120.59(6) also creates a rebut- 
table presumption of an “improper 
purpose” that applies only upon three 
conditions being met. First, the non- 
prevailing adverse party must have 
participated in two or more other pro- 
ceedings involving both the prevailing 
party and the same project as an ad- 
verse party. Second, the nonprevailing 
adverse party did not establish either 
the factual or legal merits of its posi- 
tion in any of the proceedings. Third, 
the nonprevailing adverse party must 
have advanced legal or factual argu- 
ments that could have been advanced 
in an earlier proceeding.*? These three 
conditions create a rebuttable presump- 
tion that facilitates a finding of 
improper purpose; they are not in- 
tended to limit sanctions to only 
situations in which the specified condi- 
tions are established. Harbor Estates 
v. Department of Envtl. Regulation, 12 
F.A.L.R. 2392, 2399 (1990). 

The few reported decisions applying 
these statutes have required that there 


lil 


be sufficient evidence to support an 
inference of an improper purpose. Be- 
cause direct evidence of an improper 
purpose is rare, courts have focused 
on actions that tend to manifest such 
intent. Harbor Estates, 12 F.A.L.R. at 
2397. For instance, a party must dem- 
onstrate improper actions such as 
“excessive persistence in pursuing a 
claim or defense in the face of repeated 
adverse rulings, or by obdurate resis- 
tance out of proportion to the amounts 
or issues at stake.” Id. (citing Mercedes 
Lighting, 560 So.2d at 278).48 

Failure to present any evidence, tes- 
timony, or witnesses is a strong 
indication of an improper purpose. For 
instance, in In re: Objection by St. 
Johns North Utility Corp., 89 F.P.S.C. 
1:342 (Jan. 27, 1989), a utility com- 
pany, St. Johns North (SJN), opposed 
the application of a competing utility 
company, General Development Utili- 
ties (GDU), to extend its service 
territory. SJN based its entire case 
solely on its cross-examination of 
GDU’s witnesses. SJN also filed no 
posthearing statement as required by 
the Florida Administrative Code. The 
Public Service Commission held that 
SJN was entitled to attorneys’ fees 
under F.S. §120.59(6). 
We believe the motivation of a party must 
be judged by its actions. It is unlikely that 
we will ever have any other basis on which 
to make this determination. The fact that 
SJN filed no direct testimony, no rebuttal 
testimony, presented no witnesses, and filed 
no post-hearing brief requires the conclu- 
sion that SJN’s motivation for its participa- 
tion in this proceeding was improper. That 
motivation might have been simply to delay 
the certification of this territory, to increase 
the expense of the certification process for 
GDU, or simply to harass GDU. We cannot 
identify the exact character of that motiva- 


tion nor is such identification essential to 
this determination.‘9 


The commission reserved jurisdic- 
tion to determine the amount of the 
attorneys’ fees. 

The commission’s failure to deter- 
mine the exact character of the alleged 
“improper purpose” raises statutory 
and constitutional concerns. First, the 
commission’s conclusion that such an 
inquiry is not “essential” is contrary 
to the statute’s explicit requirement 
that there shall be a determination 
that a party “participated in the pro- 
ceeding for an improper purpose as 
defined in this subsection.”5° A strict 
reading of the statute indicates that 
unless one of the four defined “im- 


proper purposes” is demonstrated, an 
award of attorneys’ fees or costs is 
inappropriate. 

Second, the constitutional right to 
petition government is directly impli- 
cated when sanctions are applied to 
allegedly “improper” petitioning con- 
duct.5! As a consequence, a state must 
balance its substantial interest in pre- 
venting abuse of the administrative 
process with the constitutional rights 
of individuals to participate.5? Of 
course, baseless litigation is not consti- 
tutionally protected.5? Nonetheless, a 
factfinder should clearly ascertain and 
articulate the specific basis for deter- 
mining that a defined “improper 
purpose” exists.54 Absent such an in- 
quiry, the risk of penalizing constitu- 
tionally protected (and statutorily 
protected) conduct exists. 

These state administrative remedies 
are not a panacea for individuals ag- 
grieved by all anticompetitive adminis- 
trative actions. Some types of anticom- 
petitive administrative actions (e.g., 
price fixing) do not fall within the 
limited definition of an “improper pur- 
pose.” The remedies available are 
limited to attorneys’ fees and costs. 
Damages resulting from harassment, 
unnecessary delays, or needless in- 
creases in the cost of litigation are not 
recoverable. Consequently, these ad- 
ministrative remedies provide some, 
but not full, relief from improper or 
frivolous administrative actions. 


Conclusion 

Federal and state antitrust remedies 
for anticompetitive administrative ac- 
tions are unavailable if the require- 
ments of either the state action 
doctrine or the Noerr-Pennington doc- 
trine are met. The Supreme Court has 
recently strengthened the application 
of both of these doctrines in the admin- 
istrative context. As a consequence, 
persons aggrieved by anticompetitive 
administrative actions may consider 
state administrative law remedies that 
provide limited remedies for “improper” 
or “frivolous” administrative actions. 
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(1989) (Federal Trade Commission Act); Fa. 
Star. §§542.15-.32 (1989 & Supp. 1990) 
(Florida Antitrust Act). 

2 See generally E. Suuuivan & J. HARRISON, 
UNDERSTANDING ANTITRUST AND Its ECONOMIC 
IMPLICATIONS (1988) (providing legal and eco- 
nomic overview of horizontal restraints, 


cartel behavior, vertical restraints, monopo- 
lization, mergers, and price discrimination). 

3 See Makar, Antitrust Immunity Under 
Florida’s Certificate of Need Program, 19 
Fia. St. L. Rev. 149 (1991). The instant 
article’s review of antitrust state action and 
Noerr-Pennington immunity is based on the 
author’s certificate of need article. 

4 The doctrine is also termed the Parker 
doctrine based on the landmark case, Parker 
v. Brown, 317 U.S. 341 (1943). The doctrine 
accommodates the conflicting interests be- 
tween state sovereignty and federal 
supremacy. See Elhauge, The Scope of Anti- 
trust Process, 104 Harv. L. Rev. 668, 669 
(1991). 

5 Patrick v. Burget, 486 U.S. 94, 100-101 
(1988); Southern Motor Carriers Rate Conf., 
Inc. v. U.S., 471 U.S. 48, 57 (1985). 

6 Town of Hallie v. City of Eau Claire, 
471 U.S. 34, 39-40 (1985); Hoover v. Ron- 
win, 466 U.S. 558 (1984) (committee 
established by state supreme court to grade 
bar exams immune from antitrust liability); 
Bates v. State Bar of Arizona, 433 U.S. 530 
(1977) (state supreme court’s restraint on 
attorney advertising immune from federal 
antitrust attack). 

715 U.S.C.A. §34-36 (Supp. 1991). De- 
claratory and injunctive relief, however, 
remains available in such circumstances. 
Thatcher Enterprises v. Cache County 
Corp., 902 F.2d 1472, 1477 (10th Cir. 1990). 

8 See, e.g., Todorov v. DCH Healthcare 
Auth., 921 F.2d 1438, 1584 (11th Cir. 1991) 
(Alabama act clearly authorized the chal- 
lenged anticompetitive conduct and clearly 
stated its intent to displace competition in 
the health care field). 

’ Community Communications Co. v. City 
of Boulder, 455 U.S. 40, 55-56 (1982) (mu- 
nicipality exercising its home rule powers 
not immune because no clearly articulated 
and affirmatively expressed state policy). 

10Southern Motor Carriers Rate Conf., 
Inc. v. U.S., 471 U.S. 48 (1985). 

1 Td. at 64. 

12 Town of Hallie v. City of Eau Claire, 
471 U.S. 34 (1985). 

13“Tt is not necessary . . . for the state 
legislature to have stated explicitly that it 
expected the City to engage in conduct that 
would have anticompetitive effects.” Id. at 
42. 

14 Td. Some courts have applied this “fore- 
seeability” requirement and determined 
that state statutes did not envision the 
challenged anticompetitive conduct. See, 
e.g., Bolt v. Halifax Hosp. Medical Center, 
891 F.2d 810, 825 (11th Cir. 1990) (no state 
action for hospital district because “nothing 
indicates that the legislature should have 
foreseen the type of anticompetitive conduct 
alleged in this case”), on remand from, 874 
F.2d 755 (11th Cir. 1989), reinstating opin- 
ion in part on reh’g from, 861 F.2d 1233 
(11th Cir.), granting reh’g and vacating 
opinion from, 851 F.2d 1273 (1988), cert. 
denied, 110 S. Ct. 1960 (1990). 

15 This trend may continue because the 
Court recently accepted review of a ratemak- 
ing case which addresses the issue of the 
degree and quality of state involvement and 
supervision necessary to establish immu- 
nity. Ticor Title Ins. Co. v. FTC, 922 F.2d 
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1122 (8d Cir. 1991), cert. accepted, 60 
U.S.L.W. 3047 (October 7, 1991). The fac- 
tors the Supreme Court has previously 
identified as demonstrating active state su- 
pervision in the ratemaking context are 1) 
whether the state establishes the rates; 2) 
whether the state reviews the reasonable- 
ness of rates; 3) whether the state monitors 
market conditions; and 4) whether the state 
engaged in any “pointed reexamination” of 
its program. 324 Liquor Corp. v. Duffy, 479 
U.S. 335 (1987); California Retail Liquor 
Dealers Ass’n v. Midcal Aluminum, Inc., 
445 U.S. 97 (1980). A question before the 
Court is whether the Third Circuit’s deci- 
sion in Ticor, that all four factors need not 
be present for a court to determine that 
active state supervision exists, is support- 
able. 

16 Patrick, 486 U.S. at 101 (emphasis 
added) (citations omitted). 

17The doctrine is based on a trilogy of 
Supreme Court cases, Eastern Railroad 
Presidents Conf. v. Noerr Motor Freight, 
Inc., 365 U.S. 127 (1961); United Mine 
Workers of America v. Pennington, 381 
U.S. 657 (1964), California Motor Transport 
Co. v. Truckers Unlimited, 404 U.S. 508 
(1972). 

18 City of Columbia v. Omni Outdoor Ad- 
vertising, Inc., 499 U.S. ___, 113 L.Ed.2d 
382, 398 (1991). This type of activity is also 
referred to as “predation through govern- 
mental process” because it is designed to 
delay the governmental process and impose 
costs on an opponent. Bork, THE ANTITRUST 
Parapox 347-364 (1978). 

19 Note, A Standard for Tailoring Noerr- 
Pennington Immunity More Closely to the 
First Amendment Mandate, 95 Yate L.J. 
832, 834 (1986). 

20 Bork, supra note 18, at 347-64 (“[p]re- 
dation by abuse of governmental procedures, 
including administrative and judicial proc- 
esses, presents an increasingly dangerous 
threat to competition.”). 

21 Noerr, 365 U.S. at 144. 

22 Calif. Motor Transport, 404 U.S. at 
512-13; see generally Annotation, “Sham” 
Exception to Application of Noerr-Penning- 
ton Doctrine, Exempting From Federal 
Antitrust Laws Joint Efforts to Influence 
Governmental Action, 71 A.L.R. Fed. 723 
(1985 & Supp. 1989); Annotation, Applica- 
tion of Doctrine Exempting From Federal 
Antitrust Laws Joint Efforts to Influence 
Legislative or Executive Action, 17 A.L.R. 
Fed. 645 (1973 & Supp. 1990). 

23 See, e.g., Clipper Express v. Rocky Moun- 
tain Motor Tariff Bureau, Inc., 690 F.2d 
1240, 1254-57 (9th Cir. 1982), cert. denied, 
459 U.S. 1227 (1983). A majority of justices 
of the Supreme Court in Vendo Co. v. Lektro- 
Vend Corp., 433 U.S. 623 (1977), indicated 
that the filing of a single lawsuit might 
support an antitrust action. See id. at 635- 
36, n. 6 (plurality opinion of Powell, J.) and 
660-663 (dissenting opinion of Stevens, J.). 

24 Justice Scalia wrote the majority opin- 
ion in which Chief Justice Rehnquist and 
Justices Blackmun, O’Connor, Kennedy, and 
Souter concurred. Justice Stevens wrote a 
dissenting opinion in which Justices White 
and Marshall joined. 

25 A jury returned a verdict for the plain- 


tiff, but the trial court granted judgment 
notwithstanding the verdict to the defen- 
dants. The appellate court, in a split 
decision, reversed and reinstated the jury’s 
verdict. Omni Outdoor Advertising, Inc. v. 
Columbia Outdoor Advertising, Inc., 891 
F.2d 1127 (4th Cir. 1989). 

26 Some federal courts recognized a “con- 
spiracy” exception where a government 
official conspires with a private party to 
engage in anticompetitive conduct. See Af- 
filiated Capital Corp. v. City of Houston, 
735 F.2d 1555 (5th Cir. 1984) (en banc), cert. 
denied sub nom.; Gulf Coast Cablevision 
Co. v. Affiliated Capital Corp., 474 U.S. 
1053 (1986); Westborough Mall, Inc. v. City 
of Cape Gerardean, 693 F.2d 733 (8th Cir. 
1982), cert. denied sub nom., Drury v. West- 
borough Mall, Inc., 461 U.S. 945 (1983). 

27 The Court in dicta, however, left open 
the possibility of a “market participant” 
exception in situations where the govern- 
ment acts in a commercial, proprietary role 
(i.e., competes in the marketplace with other 
firms for business). 

28 City of Columbia v. Omni Outdoor Ad- 
vertising, Inc., 499 U.S. __, 113 L.Ed.2d 
382, at 394-95 (1991) (citation omitted). 

29 Td. at 400. 

30 Td. at 397 (emphasis in original) (cita- 
tions omitted). 

31 Td. at 400. 

32 Td. 

33 Td. at 398-99. 

34 Td. at 398. 

35 Id. (emphasis in original). 

36 Td. at 399. 

37 Td. 

38 In contrast, successful plaintiffs in an- 
titrust actions are entitled to treble 
damages. 

39 Star. §120.57(1)(b)5 (1989). 

40 Td. 

41 The term “costs” has the same meaning 
as costs allowed in state court civil actions 
under Fuia. Stat. Ch. 57. Id. at 
§120.59(6)(e)2. 

42 A “nonprevailing adverse party” is “a 
party that has failed to have substantially 
changed the outcome of the proposed or 
final agency action which is the subject of 
the proceeding.” Id. §120.59(6)(e)3. Further, 
“fiJn the event that a proceeding results in 
a substantial modification or condition in- 
tended to resolve the matters raised in a 
party’s petition, it shall be determined that 
the party having raised the issue is not a 
‘nonprevailing adverse party’ ” “In no event 
shall the term ‘prevailing party’ or ‘nonpre- 
vailing party’ be deemed to include any 
party that has intervened in a previously 
existing proceeding to support the position 
of an agency.” Id. 

43 Id. at §120.59(6) (1989). These provi- 
sions, however, do not apply to agencies 
that are prevailing or nonprevailing parties. 
Id. at §120.59(6)(a). Counties and munici- 
palities are considered “agencies” “to the 
extent they are expressly made subject to 
[Chapter 120] by general or special law or 
existing judicial decisions.” Id. at 
§120.52(1)(c). 

44 Td. at §120.59(6)(e)(1). 

45 Id. at §120.59(6)(c). 

46 Td. at §120.59(6)(d). 
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47 Td. at §120.59(6)(c). 

48 The secretary of the Department of 
Environmental Regulation in Harbor Es- 
tates determined that inept lay representa- 
tion is a factor against a finding of “improper 
purpose.” 12 F.A.L.R. at 2396-98; see also 
Harvey v. Trans Pac, Inc., 12 F.A.L.R. 4378, 
4380 (October 19, 1990) (refusing to un- 
fairly punish a party for not being 
represented by counsel). 

49 Td. at 356. 

50 Stat. §120.59(6)(c) (1989). 

51 In addition to the petition clause of the 
First Amendment, the Fifth and Fourteenth 
Amendments also protect access to the 
courts and administrative forums. Premier 
Elec. Const. Co. v. N.E.C.A., Inc., 814 F.2d 
358, 373 n. 4 (7th Cir. 1987) (citing U.S. 
Supreme Court cases). 

52 The few courts analyzing this problem 
have referred to the Noerr-Pennington line 
of antitrust cases for guidance. See, e.g., In 
re IBP Confidential Business Documents 
Litigation, 797 F.2d 632, 640-41 (8th Cir. 
1986), cert. denied, 479 U.S. 1088. As dis- 
cussed above, actions not genuinely 
intended to influence government or that 
abuse or corrupt the legislative, judicial, or 
administrative processes are not protected. 

53 Bill Johnson’s Restaurant, Inc. v. 
NLRB, 461 U.S. 731, 743 (1983); Yatvin v. 
Madison Metropolitan School Dist., 840 F.2d 
412, 419 (7th Cir. 1988) (laws aimed at 
deterring “far out” lawsuits by requiring the 
loser to pay winner’s legal fees constitu- 
tional). 

54 The statutorily defined “improper pur- 
poses” may themselves be subject to 
challenges based on vagueness or over- 
breadth. 


Scott D. Makar is an associate with 
the Tallahassee office of Holland & 
Knight, whose practice involves ad- 
ministrative, legislative, and litiga- 
tion matters. He received his J.D., 
M.A. in economics, and M.B.A. in 
finance from the University of Flor- 
ida. He received his B.S. in mathe- 
matics from Mercer University. Mr. 
Makar was an adjunct professor of 
business law at the University of 
Florida from 1984 to 1988 and 
clerked for Judge Thomas A. Clark 
of the U.S. Court of Appeals for the 
Eleventh Circuit from 1988-89. 
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SPOTLIGHT ON VOLUNTARY BARS 


Courtesy Standards Adopted by 
Palm Beach County Bar 


ew attorneys in the Palm 
Beach area may find it eas- 
ier to acquaint themselves 
with customary practices 
of local attorneys thanks to the Palm 
Beach County Bar Association’s Stan- 
dards of Professional Courtesy. 

The local bar’s Professionalism Com- 
mittee, under the leadership of former 
association president Steven A. Stin- 
son, made the development and im- 
plementation of professional standards 
its primary objective. As a result, the 
committee formulated the Professional 
Standards Subcommittee to spearhead 
the project. Local bar member Michael 
Viscomi chaired the subcommittee. 

“Standards offer a foundation for pro- 
fessionalism and enhance the public’s 
perception of the legal profession,” said 
Stinson. “If more attorneys adhere to 
professional standards, the practice of 
law in Palm Beach County will be more 
pleasant and efficient, and the direct 
benefit to the public will be a more 
effective administration of justice.” 

The subcommittee, made up of 12 
attorneys of various specializations, 
one county court judge, and one circuit 
court judge, reviewed adopted codes 
and standards of more than half-a- 
dozen bar associations around the coun- 
try. Among those model codes and stan- 
dards reviewed were the Model Code 
of Professionalism of the Young Law- 
yers Division of the American Bar As- 
sociation, the Lawyers Creed of Pro- 
fessionalism of the Cleveland Bar As- 
sociation, Guidelines of Professional 
Courtesy of the Dallas Bar Association, 
and Standards of Professional Cour- 
tesy of the Hillsborough County Bar 
Association. Monthly meetings were 
held to extract and analyze portions of 
the sample standards and modify them 


to meet local needs. A special effort 
was made to focus on professionalism, 
not ethics, so there would not be any 
conflict with the Florida Supreme 
Court’s Rules of Professional Conduct. 

“Having a wide variety of specialized 
attorneys on the subcommittee ensured 
the standards would address transac- 
tional lawyer concerns as well as litiga- 
tion concerns,” said Viscomi. 

Once proposed standards had been 
outlined, two attorneys on the subcom- 
mittee set up the format for the stan- 
dards, put them in a logical sequence, 
established the topic headings, and 
drafted a preamble. Topics covered in 
the draft included: scheduling, discov- 
ery, conduct toward attorneys, the 
court and participants, candor to the 
court and opposing counsel, and effi- 
cient administration. 

To ensure the proposed standards 
accurately depicted the needs of the 
legal community, input was encour- 
aged from a number of sources. All 
members of the subcommittee met to 
discuss and make edits to the first 
draft, which led to the development of 


a second draft that was circulated 
among the judges of the 15th Judicial 
Circuit for comments. Many sugges- 
tions from the judiciary were incorpo- 
rated and then a third draft was sub- 
mitted to the board of directors of the 
Palm Beach County Bar Association 
for approval. The fourth and final draft 
was approved by the board of directors 
of the Palm Beach County Bar Associa- 
tion and endorsed by the judges of the 
15th Judicial Circuit. 

“After reviewing our standards, at- 
torneys just out of law school or those 
new to the area will at least have 
knowledge of the legal conduct other 
attorneys and the local judiciary ex- 
pect,” said Viscomi. 

Copies of the standards were mailed 
to every member of the bar association 
and every new member receives the 
standards with their membership ac- 
ceptance letter. Also, copies are avail- 
able at each local Bridge-the-Gap 
seminar. Anyone interested in receiv- 
ing a copy of the standards can contact 
the Palm Beach County Bar Associa- 
tion at (407) 659-1537. 0 


Officers and some guests are pictured at the 1991-92 installation dinner of the Palm Beach 
County Bar Association. 
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BUSINESS LAW 


Making Claims Against 
Failed Financial Institutions 


he Financial Institutions Re- 

form, Recovery, and Enforce- 

ment Act of 1989, Pub. L. 

No. 101-73, 103 Stat. 183 
(August 9, 1989) (FIRREA), was en- 
acted to restructure the thrift industry 
and to restore the financial soundness 
of the federal deposit insurance funds. 
FIRREA, §101, Conf. Rep. 5-6. Housing 
Conference Report to Accompany H.R. 
1278, Report 101-222, 101st Cong., First 
Sess. (August 4, 1989). Some of the 
more significant accomplishments of 
FIRREA are the codification of the 
common law that has evolved in the 
bank and thrift liquidation area; crea- 
tion of a new administrative structure 
to implement bank and thrift liquida- 
tions; and, enhancement of the special 
powers held by the FDIC and RTC 
under the federal statutory and com- 
mon law. It also affects claims against 
the failed institution. 

A claim against a financial institu- 
tion changes significantly in character 
when the institution comes under the 
control of a conservator or a receiver. 
The consequences of the failure of the 
institution are particularly severe 
when the claim is unsecured. This arti- 
cle will address the various effects of 
the appointment of a receiver or con- 
servator on the prosecution and col- 
lection of unsecured claims against the 
financial institution as defendant. As 
with every other area of the law appli- 
cable to failing financial institutions, 
the law with respect to unsecured 
claims was substantially modified with 
the passage of FIRREA. 


Threshold Issues 
Collectibility of Claims 

The first step in pursuing a claim 
against a failed financial institution is 
to determine whether any judgment 
based on such claim will be collectible, 


A claim against a 
financial institution 
changes 
significantly in 
character when the 
institution comes 
under the control of 
a conservator or a 
receiver 


by Ronald B. Ravikoff 


in whole or in part. FIRREA has al- 
tered the common law in this area. In 
order to understand the effect of FIR- 
REA, it is necessary to review certain 
background law applicable to receiver- 
ships and liquidations of financial in- 
stitutions. 


Traditional Payment Outcome 

The basic goal of a receiver of a 
financial institution following its insol- 
vency is to liquidate the institution by 
marshalling its assets and applying 
those assets (after payment of secured 
claims) pro rata to the claims of the 
failed institution’s general unsecured 
creditors. Toward that end, federal law 
prohibits as preferences actions by a 
creditor following insolvency or in an- 
ticipation of insolvency, to obtain an 
advantage over other general creditors. 
12 U.S.C. §91. 
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The First Empire Doctrine 

The Ninth Circuit Court of Appeals 
created an exception to the general 
rule of pro rata distribution in the 
context of purchase and assumption 
transactions in which an assuming 
bank assumes some, but not all, of a 
failed bank’s liabilities and receives 
assets of the failed bank from its re- 
ceiver. This exception arises from First 
Empire Bank v. FDIC, 572 F.2d 1361 
(9th Cir.), cert. denied, 439 U.S. 919 
(1978). 

In First Empire, the Ninth Circuit 
held that a purchase and assumption 
transaction, in which some claims are 
assumed by the new institution, while 
other claims are not, contravenes the 
statutory requirement of pro rata dis- 
tribution set forth in 12 U.S.C. §91. 
Therefore, since the FDIC failed to 
carry out the requirement of a pro rata 
distribution, it became liable in its 
corporate capacity to pay in full gen- 
eral claims against the failed institu- 
tion. A subsequent Ninth Circuit case, 
Woodridge Plaza v. Bank of Irvine, 815 
F.2d 538 (9th Cir. 1987), applied the 
same rationale to a state bank where 
the state statute also required pro rata 
distribution. In a purchase and as- 
sumption transaction, the FDIC typi- 
cally transfers cash to the assuming 
bank sufficient to meet all of the de- 
posit liabilities, rather than deposit 
liabilities up to the $100,000 FDIC 
insurance limit. Thus, under the First 
Empire rationale, the FDIC in the pur- 
chase and assumption transaction, was 
in effect preferring the “excess” deposi- 
tors as a class of creditors and became 
liable out of its insurance fund to pay 
all of the general creditor’s claims. 
Contra In re: The Liquidation of the 
United American Bank, 743 S.W. 2d 
911, 920-21 (Tenn. 1987) (holding that 
the FDIC’s entry into a purchase and 


| 
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assumption transaction did not neces- 
sarily create an impermissible prefer- 
ence under Tennessee state law, and 
that the creditor’s claims against the 
FDIC’s insurance fund were premature 
in light of the power of the state court 
supervising the receivership to compel 
the receiver to leave sufficient assets 
in the estate to protect general credi- 
tors.). 


Depositor Preference Statutes 

A number of jurisdictions have en- 
acted so-called “depositor preference” 
statutes. Under these statutes claims 
of depositors of the failed institution 
are entitled to priority, with respect to 
assets of the failed bank, over claims 
of general creditors. Since the FDIC 
ordinarily does not fully recoup the 
amounts paid out of the insurance fund 
to cover depositor’s claims, the general 
unsecured creditors of a failed state 
institution are subject to such a “de- 
positor preference” statute and typi- 
cally will receive nothing for their 
claims. 


12 U.S.C. §1821(i) 

In enacting FIRREA, Congress put 
an end to the vitality of the First 
Empire rule by specifically authorizing 
the FDIC to make payments to selected 
creditors in amounts greater than those 
creditors would have received in a 
straight liquidation, provided the pay- 
ments come out of the FDIC’s own 
funds. 

12 U.S.C. §1821(i) provides, in perti- 
nent part: 


(2) Maximum liability 

The maximum liability of the Corpora- 
tion, acting as receiver or in any other 
capacity, to any person having a claim 
against the receiver or the insured deposi- 
tory institution for which such receiver is 
appointed shall equal the amount such claim- 
ant would have received if the Corporation 
had liquidated the assets and liabilities of 
such institution without exercising the 
Corporation’s authority under subsection 
(n) of this section [with respect to “bridge” 
banks] or Section 1823 of this title [with 
respect to purchase and assumption trans- 
actions]. 


(3) Additional payments authorized 

(A) In general. 

The Corporation may, in its discretion 
and in the interests of minimizing its losses, 
use its own resources to make additional 
payments or credit additional amounts to 
or with respect to or for the account of any 
claimant or category of claimants. The Cor- 
poration shall not be obligated, as a result 
of having made any such payment or cred- 


ited any such amount to or with respect to 
or for the account of any claimant or cate- 
gory of claimants, to make payments to any 
other claimant or category or [sic] claim- 
ants. 


With the passage of §1821(i), the 
rationale of First Empire is apparently 
of no further consequence. Thus, the 
FDIC’s payment of “excess deposits,” 
or any other category of unsecured 
claims, cannot be considered a contra- 
vention of the general “pro rata” distri- 
bution scheme, so long as no creditor 
is paid any less than he would have 
been in a straight liquidation and, there- 
fore, should not obligate the FDIC to 
treat all classes of general creditors 
alike. 


Setoff 

A further exception to the general 
rule of pro rata distributions is the 
common law doctrine of setoff, under 
which mutual debts owed by the same 
parties to each other can be setoff 
against each other. See, e.g., Scott v. 
Armstrong, 146 U.S. 499 (1892); Inter- 
first Bank of Abilene, N.A. v. FDIC, 777 
F.2d 1092 (5th Cir. 1985), reh’g denied 


en banc, 782 F.2d 1040 (5th Cir. 1986). 
Upon the failure of an institution, how- 
ever, the claim formally owned by the 
institution is often assigned to a party 
or entity that is separate from the 
receiver of the institution, against 
whom claims are prosecuted that would 
formally have been brought against 
the institution itself. Thus, the mutu- 
ality that is a prerequisite to a valid 
setoff is destroyed and a party litigat- 
ing with a receiver may find himself 
having to pay his debt to the failed 
institution to an assignee, while being 
able to recover nothing more than a 
percentage of his claim even if he suc- 
cessfully proves his claim against the 
failed institution. See, e.g., Deposit Guar- 
antee Bank v. Hall, 741 F. Supp. 1287, 
1289 (S.D. Tex. 1990) (“where a party 
purchases an asset, but not any liabili- 
ties under it, any claim against the 
liabilities must be asserted against the 
party retaining responsibility for the 
liabilities . . . 2’); Santo Padre v. Peli- 
can Homestead & Savings Ass’n, 741 
F. Supp. 1252, 1253 (E.D. La. 1990) 
(“[A]ll contingent unliquidated claims 
remained with FSLIC as receiver. [The 
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assuming institution] merely pur- 
chases certain assets from the FSLIC 
as receiver. . . . Any claim that plain- 
tiffs have against [the failed insti- 
tution] must be brought against [the 
failed institution’s] successor in inter- 
est, the FSLIC as receiver. . . .”). 


Mootness 

In the last days of the FSLIC, several 
district courts began to support the 
argument that the claims against the 
FSLIC as receiver for a failed institu- 
tion should be dismissed where there 
are no assets to satisfy such claims. 
See, e.g., Stevenson v. FSLIC, 716 F. 
Supp. 981, 982 (S.D. Tex. 1989); FSLIC 
v. Locke, 718 F. Supp. 573, 585-586 
(W.D. Tex. 1989). Such a decision was 
based upon the existence of a “deposi- 
tor preference” statutory distribution 
scheme, either as a matter of state law 
or by virtue of the Federal Home Loan 
Bank Board’s adoption of the state 
priority scheme and the inevitability 
that the assets of the failed savings 
institution would not be sufficient to 
satisfy claims of depositors to which 
the insuring agency is subrogated. 
This, of course, meant that there would 
be no recovery for general unsecured 
creditors. In the initial appeals from 
such determinations, the Fifth Circuit 
Court of Appeals was unable to rule 
definitively on the “mootness” issue 
because the record was deficient with 
respect to the issue. Thus, the deci- 
sions that are discussed below have 
been based primarily on other grounds. 
See, e.g., Triland Holdings & Co. v. 
Sunbelt Service Corp., 884 F.2d 205 
(5th Cir. 1989); Cox v. Sunbelt Savings 
Ass'n, 896 F.2d 957 (5th Cir. 1990). In 
Triland, the court noted: 
(T]he possibility that at some point the 
[plaintiffs] . . . if successful in the damages 


claims, will be able to collect is sufficient 
to make this a justiciable dispute. 


In its appellant’s briefs, FSLIC responds 
by arguing that there will never be any 
assets with which to satisfy a judgment 
against Sunbelt Savings, nor any means to 
collect from any other party, including 
FSLIC. If true, this contention would justify 
dismissal of these actions on prudential 
grounds. But on the record before this court, 
we are unable to determine that there will 
never be any possibility of satisfying a fa- 
vorable judgment. 


Triland Holdings, 884 F.2d at 208. 
Under the authority of 12 U.S.C. 


§1821(i)(2), the courts have continued 
to dismiss claims as moot when it 


A claimant may file 
a suit on a claim 
against a failed 
depository 
institution only 
after the claim has 
been duly filed with, 
and disallowed by, 
the receiver 


appears there are no assets to satisfy 
the claims even after the remand of the 
trial and decision from the court of 
appeais. For example, in Village South 
Joint Venture v. FDIC, 733 F. Supp. 
50 (N.D. Tex. 1990), the court held that 
“pursuant to 12 U.S.C. §1821(i)(2), even 
if Village South were to obtain a judg- 
ment in this case, it would not be 
entitled to any recovery. . . .” Indeed, 
even in the remand of Triland Invest- 
ment Group v. FDIC, 735 F. Supp. 698, 
700 (N.D. Tex. 1990), the court held: 
“It is beyond a question in this case 
that Triland would not have been enti- 
tled to recover on this claim had old 
Sunbelt been liquidated . . . ” Under 
§1821(i)(2), the claims were dismissed 
as moot. See also Adams v. RTC, 731 
F. Supp. 352, 357-58 (D. Minn. 1990). 

Thus, another substantial hurdle to 
the recovery on unsecured claims is the 
question of whether the receivership 
has, or will have, any assets sufficient 
to satisfy the claims of other creditors 
having priority over the plaintiff so the 
case is, in fact, a justiciable one. 


The Claims-Handling Process 
FIRREA added to the law several 
provisions specifically addressed to the 
process by which the FDIC determines 
and pays claims against a failed insti- 
tution. In general, under 12 U.S.C. 
§1821(d)(2)(H)the FDIC as conservator 
or receiver is directed to “pay all valid 
obligations of the insured depository 
institution in accordance with the pre- 
scriptions and limitations” of the Fed- 
eral Deposit Insurance Act. The FDIC, 
as receiver, is given the authority to 
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determine claims, (§1821(d)(3)(A)), and 
to publish regulations providing for 
determination of claims and review of 
such determination. §1821(d)(4). The 
FDIC is to allow any claim that is 
timely filed and is “proved to the satis- 
faction of the receiver. . ..” 12 U.S.C. 
§1821(d)(5)(B), and may disallow any 
claim or portion of claim which is “not 
proved to the satisfaction of the re- 
ceiver.” §1821(d)(5)(D). 

The FDIC as receiver is required to 
publish a notice to the depository insti- 
tution’s creditors to file their claims 
with the receiver by a specified date 
not less than 90 days following the 
date of the notice (and to republish the 
notice twice at designated intervals), 
(§1821(d)(3)(B)), and to mail notice spe- 
cifically to “any creditor shown on the 
institution’s books .. . .” Any claim 
that is not filed by the date specified 
in the notice is disallowed, and the 
disallowance is deemed final, so long 
as the potential claimant received the 
notice of appointment of the receiver 
in time to file the claim. §1821(d)(5)(C). 

The FDIC is required to allow or 
disallow claims filed, and to notify the 
claimant of the disposition of its claim, 
within 180 days after the filing of the 
claim, (§1821(d)(5)(A)(i)), although the 
period for determination may be ex- 
tended by agreement between the claim- 
ant and the FDIC. §1821(d)(5)(A)(ii). 
When a claim is disallowed, the notice 
of disallowance must contain a state- 
ment of the reason or reasons for disal- 
lowance and the procedures for obtain- 
ing agency reviews for determination. 
§1821(d)(5)(A)(iv). A claimant may file 
a suit on a claim against a failed 
depository institution only after the 
claim has been duly filed with, and 
disallowed by, the receiver. See 12 
U.S.C. §1821(d)(6)(A). This applies even 
if the case is pending. RTC v. Mustang 
Partners, Case No. 90-6276 (10th Cir. 
9/26/91). Similarly, an attorney’s lien 
is without effect until the administra- 
tive process is complete. FDIC v. Shain, 
Shaffer and Rafanello, Case No. 9-5059 
(3d Cir. 9/4/91). The deadline for filing 
suit is 60 days after the earlier of: 1) 
The date of notice of disallowance of 
the claim; or 2) The end of the 180-day 
review period for such claim (with no 
notice of disallowance having been 
sent). 12 U.S.C. §1821(d)(6)(A). Suit is 
to be filed in the U.S. district court for 
the district in which the institution’s 
principal place of business was located 


or in the district court for the District 
of Columbia. In the alternative to filing 
suit, the claimant may request further 
administrative review of the claim un- 
der procedures prescribed pursuant to 
12 U.S.C. §1821(d)(7). 

When a claimant fails to file suit or 
request administrative review within 
the 60-day period following notice of 
disallowance of the claim (or the expi- 
ration of the period for review): “[T]he 
claim shall be deemed to be disallowed 
(other than any portion of such claim 
which was allowed by the receiver) as 
of the end of such period, such disal- 
lowance shall be final, and the claim- 
ant shall have no further rights or 
remedies with respect to such claim.” 
§1821(d)(6)(B). The statutory subsec- 
tion providing for such finality is enti- 
tled as a “statute of limitations,’ and 
the wording leaves no doubt that Con- 
gress intended §1821(d)(6)(B) to have 
the same effect. 


Authority to Repudiate 
or Enforce Contracts 
General Rule 

With the exception of “qualified fi- 
nancial contracts,” the act codifies the 
common law regarding the disaffir- 
mance of contracts. 12 U.S.C. §1821(e). 
The FDIC must decide whether to re- 
pudiate within a “reasonable period” 
from the time of its appointment. This 
“reasonable” period does not, however, 
begin anew each time the legal author- 
ity of the thrift is changed. The RTC 
gets only “one bite at the apple.” RTC 
v. United Trust Fund, Inc., Case No. 
90-1315 (S.D. Fla. 8/23/91). The act also 
codifies the majority rule which limits 
damages for repudiation to actual, di- 
rect compensatory damages deter- 
mined as of the date of an institution’s 
failure. §1821(e)(3). The receiver has 
no liability for damages which are in- 
curred after the closing date, including 
damages which are incurred as a result 
of the repudiation. Id. (“If the FDIC 
disaffirms or repudiates the contract 
. . . there will be no resulting damages 
for the disaffirmance.” S. 413, Section- 
by-Section Analysis, 135 Cong. Rec. 
$2381 (daily ed. March 8, 1989)). 


Codification of the Fixed and 
Certain Provability Rule 

These provisions codify the rule that 
consistently has been applied by the 
U.S. Supreme Court in national bank 
insolvencies, which provides that all 


claims must be valued at the same 
point in time, and that time is the date 
of an institution’s failure. American 
Surety Co. v. Bethelem National Bank, 
314 U.S. 314 (1941); Dakin v. Bayly, 
290 U.S. 143 (1933); American Na- 
tional Bank v. FDIC, 710 F.2d 1528, 
1540 (11th Cir. 1983). This statute over- 
rules some recent decisions that de- 
vised a new rule which valued claims 
at the time they were presented to a 
failed bank’s receiver. FDIC v. Liberty 
National Bank & Trust Co., 806 F.2d 
961 (10th Cir. 1986); First Empire Bank 
v. FDIC, 572 F.2d 1361 (9th Cir.), cert. 
denied, 439 U.S. 919 (1978). 


Secured Creditors and Claims 
for Postfailure Interest 

Under the fixed and certain rule, a 
secured creditor’s claim is determined 
as of the time of failure, and its recov- 
ery is limited to the claim amount. 
However, the RTC has promulgated a 
policy statement which provides a 60- 
day time frame for the repudiation of 
a contract for a failed thrift’s collateral- 
ized borrowings. Under this policy state- 
ment, if a collateralized borrowing con- 
tract is repudiated, postfailure interest 
will be paid through a payment date 


established by the RTC, provided that 
the collateral is sufficient to provide 
such a recovery. 


Postclosing Services 

If a lease or service contract is repudi- 
ated, the receiver is responsible for 
paying postclosing rent or servicing 
fees based on its actual use of the 
property or services involved. 12 U.S.C. 
§1821(e)(4) and (7). The acceptance of 
these services by the receiver does not 
preclude it from subsequently repudi- 
ating the contract. §1821(e)(7)(C). 


Letters of Credit 

The FIRREA repudiation provisions 
overrule circuit court decisions which 
abandoned the general rule governing 
provability of claims and devised a 
special provability rule in cases involv- 
ing standby letters of credit. FDIC v. 
Liberty National Bank & Trust Co., 
806 F.2d 961 (10th Cir. 1986); First 
Empire Bank v. FDIC; 572 F.2d 1361 
(9th Cir.), cert. denied, 439 U.S. 919 
(1978). These cases held that the fixed 
and certain rule did not apply to stand- 
bys, and such claims were provable 
even if they arose after a bank’s fail- 
ure. Under the act, if such a letter of 
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credit is repudiated by the receiver, the 
beneficiary will not be entitled to dam- 
ages unless there was a default by the 
account party prior to the bank’s failure. 


Secured Letters of Credit and Thrift 
Pursuant to FSLIC regulations, con- 
tingent claims against a failed thrift 
were provable, although such claims 
were subordinate to claims which were 
fixed at the time of the thrift’s failure. 
See 12 C.F.R. §§569a.7 and 569c.11. 
To the extent these regulations pro- 
vided that claims that were not fixed 
and certain at the time of receivership 
were still provable, they have been 
superseded by FIRREA. However, pur- 
suant to another policy statement that 
was issued by RTC, security interests 
backing letters of credit issued prior 
to FIRREA, and used to finance trans- 
actions in the capital markets, will be 
recognized by the RTC. This policy also 
covers such security interests in re- 


newable letters of credit which are 
renewed pursuant to a contractual ar- 
rangement entered into prior to FIR- 
REA. The policy statement expressly 
excludes letters of credit issued for 
trade or for purposes other than to 
finance transactions in the capital mar- 
kets. 


“Qualified” Financial Contracts 

The act prescribes special rules to 
apply to certain kinds of “qualified” 
financial contracts. 12 U.S.C. §1821 
(e)(8). Such contracts are “any securi- 
ties contract, commodity contract, for- 
ward contract, repurchase agreement, 
swap agreement, and any similar agree- 
ment that the Corporation determines 
by regulation to be a qualified financial 
contract ....” §1821(e)(8)(D)(i). Un- 
less such a contract is transferred to 
another entity, these provisions pre- 
serve the right to terminate or liqui- 
date such contracts, to exercise powers 
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conferred under security agreements, 
and to offset or net out values or pay- 
ments in connection with multiple 
contracts subject to a master agree- 
ment. §1821(e)(8)(A). The receiver may 
transfer these contracts, subject to the 
general restriction that all contracts 
are transferred. §1821(e)(9) and (10). 
If such a transfer is made, the parties 
to the contract must be notified imme- 
diately. Id. 


Authority to Enforce Contracts 
Notwithstanding any provision of a 
contract providing for termination or 
the exercise of other rights upon insol- 
vency or the appointment of a receiver, 
the receiver has the right to adopt and 
enforce such contracts, including quali- 
fied financial contracts. 12 U.S.C. 
§1821(e)(12). This provision does not 
apply to directors’ or officers’ liability 
insurance or blanket bonds. 9 
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University. He received his law de- 
gree in 1977 from the University of 
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ADMINISTRATIVE LAW 


Limiting Repetitive Litigation 
in Administrative Proceedings 


he principles of res judicata 

and subject matter jurisdic- 

tion prevent a party from 

relitigating issues of mate- 
rial fact at Florida’s Division of 
Administrative Hearings (DOAH). 
These principles recognize that repeti- 
tive litigation drains finite judicial 
resources, destabilizes the final resolu- 
tion of controversies, and obscures the 
powers inherent to DOAH. Yet many 
applicants who fail to obtain licensure 
after judicial or quasi-judicial review 
immediately reapply for the same or 
similar license or benefit. Likewise, 
disciplined applicants or licensees at- 
tempt to relitigate the underlying 
conduct which necessitated agency ac- 
tion when a statute requires automatic 
action after collateral judicial proceed- 
ings. Res judicata and a stringent 
application of subject matter jurisdic- 
tion prevent this repetitive litigation 
which further congests state agency 
dockets. 


Res Judicata 

The common law doctrine of res 
judicata posits that final judgments 
conclusively resolve the rights among 
parties, thus barring further action on 
the same subject maiter. In Florida, 
all administrative orders and decisions 
are subject to the doctrine of res judi- 
cata.! Historically, the doctrine applies 
when a prior and present proceeding 
involve the same parties, causes of 
action, objects of suit, and qualities in 
the person for or against whom the 
claim is made.? When these four crite- 
ria are met, res judicata applies to bar 
a second proceeding founded upon mat- 
ters which could have been raised in 
the prior action. Thus, in application 
denial proceedings, the agency must 
show affirmatively that the applicant’s 
second application and prior applica- 
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by Andrew Kenneth Levine 


tion, as well as the agency’s two denials 
of these applications, were framed upon 
the exact same circumstances and theo- 
ries. The object of the applicant’s 
request for adjudication and the causes 
of action must be the same. The identi- 
ties of the parties, being the same 
between the two matters, will not alter 
this conclusion, and the doctrine of res 
judicata will apply to subsequent pro- 
ceedings. Thus, the doctrine applies 
mechanically if the four criteria are 
virtually identical between the two 
proceedings. 

The basis for res judicata requires 
that the doctrine should be applied 
flexibly in less symmetrical cases. For 
instance, since res judicata requires 
that the causes of action between the 
proceedings be the same, this criterion 
involves analysis of several factors. 
The hearing officer should examine the 
underlying material facts of the actions 


as set forth in the pleadings, the forum 
in which the prior action was heard, 
and the categorization of the prior suit. 
The Florida Supreme Court addressed 
the first factor when discussing the 
burden of an agency denying an appli- 
cation based upon res judicata. The 
court stated, in Thomson v. Depart- 
ment of Environmental Regulation, 511 
So.2d 989, 991 (Fla. 1987), that a 
former application will procedurally 
bar a second application if the latter 
application is “not supported by new 
facts, changed conditions, or additional 
submissions by the applicant.” The 
district courts of appeal have held that 
the change in circumstances relating 
to the subject matter must be substan- 
tial.3 Accordingly, administrative res 
judicata properly barred an application 
for a special permit to enlarge an 
existing building in Metropolitan Dade 
County Board of County Commission- 
ers uv. Rockmatt Corp., 231 So.2d 41 
(Fla. 3d DCA 1970). The court found 
no substantial change between a pre- 
sent application to the Board of County 
Commissioners and a similar applica- 
tion to the county one year earlier,‘ 
even though the court recognized else- 
where that in zoning cases the 
requirements of res judicata should be 
construed in favor of the applicant.5 
The doctrine would appear to apply 
with greater force to nonzoning cases 
since the criteria for applying res judi- 
cata are construed less strictly. 

The type of criteria which the hear- 
ing officer should apply to determine 
whether a party has shown substantial 
change will vary according to the appli- 
cable statutes and agency rules. For 
instance, in order for a firefighter to 
gain additional compensation under 
the state’s Firefighter Supplemental 
Compensation Program,® the applicant 
must possess a requisite number of 
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credit hours toward a bachelor’s or 
associate’s degree which can be readily 
identified as “fire-related” to the spe- 
cific job description. If the firefighter’s 
job description does not change be- 
tween applications and the firefighter 
takes no additional fire-related courses 
toward an applicable degree, then the 
later application is not supported by 
new facts. Any proceeding based upon 
a second denial should be dismissed. 
Thus, merely changing fire depart- 
ments could not be considered a 
substantial change. The hearing officer 
initially must determine whether the 
firefighter’s job description has been 
altered enough to meet the criteria of 
the rule and to defeat the procedural 
bar. 

The hearing officer should also con- 
sider the forum in which the prior 
action was heard. What if the prior 
hearing was informal, held pursuant 
to F.S. §120.57(2) (1989)? Procedural 
due process flows from a hearing when 
the parties are provided “safeguards 
of due notice, a fair opportunity to be 
heard in person and through counsel, 
the right to present evidence, and the 
right to cross-examine adverse wit- 
nesses.””? Do such criteria require 
DOAH to review the prior proceeding? 
The opportunity to present evidence 
informally does not necessarily con- 
template that a hearing even be held, 
only that the agency provide the re- 
questing party with a proceeding. Thus, 
when the petitioner waives the right 
to present witness testimony and files 
written submissions of evidence and 
argument in lieu of live testimony, 
procedural due process is satisfied. Sec- 
tion 120.57(2) of the Administrative 
Procedure Act provides the agency with 
jurisdiction over the parties and the 
subject matter at an informal proceed- 
ing. The applicant invokes this 
jurisdiction when he or she petitions 
for an informal hearing, presumptively 
admitting to the facts which support 
the agency’s action. Thus, without an 
objection based upon the foregoing cri- 
teria in the prior proceeding, the 
evidentiary basis upon which the par- 
ties submitted evidence at the prior 
proceeding could appear conclusive as 
to the present litigation. Florida res 
judicata jurisprudence requires that 
the court which previously rendered 
the final decree have competent juris- 
diction for the decree to have conclusive 
effect. The Third District has stated 
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that the administrative body consider- 
ing the matter in question has the 
primary authority to determine the 
application of the res judicata doctrine. 
The agency’s “determination may only 
be overturned upon a showing of a 
complete absence of any justification 
therefor.” Thus, DOAH may apply the 
doctrine without exhaustive analysis 
of the prior proceeding. 

The hearing officer should also con- 
sider the classification of the prior 
proceeding, whether that action was 
criminal, administrative, or civil. This 
article assumes that the validity of the 
prior judgment has not been vacated 
on appeal for some infirmity. The bur- 
den of proof in the prior proceeding 
must have been at least as rigorous as 
the burden in the present suit. Prose- 
cutors must prove their criminal cases 
beyond a reasonable doubt, clearly the 
most exacting standard. Administra- 
tive proceedings involve two standards, 
depending upon the type of agency 
action involved. License revocation pro- 
ceedings require that the agency prove 
its case by clear and convincing evi- 
dence.? On the other hand, agency 
counsel merely must prove by a pre- 
ponderance of the evidence that the 
appropriate regulatory standards dis- 
qualify an applicant for licensure.!° 
Civil suits must also be proven by a 
preponderance of the evidence. Thus, 
in a license revocation proceeding an 
agency may not rely merely upon a 
civil judgment which is unfavorable to 
the licensee. The civil attorney’s bur- 
den does not require that as much 
positive evidence be produced to achieve 
success aS government counsel in a 
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disciplinary proceeding. The licensee’s 
permit to engage in a profession is 
assigned more value than civil mone- 
tary compensation. On the other hand, 
a criminal conviction may provide con- 
clusive evidence. The Florida statutes 
presume that one judicial officer is not 
better positioned than a criminal court 
judge to decide the factual conduct 
underlying the criminal charge. The 
U.S. Supreme Court pressed, “We reit- 
erate our confidence that state judges 
. . . will properly discharge their duty 
to protect the constitutional rights of 
criminal defendants.”!! State agencies 
must not be required to repeat this 
duty with regard to any plea into which 
the defendant entered, nor should they 
be.forced to undergo the most rigorous 
standards of proving guilt beyond a 
reasonable doubt. 

Dismissal is proper in cases in which 
res judicata applies. Rule 221-6.004(5), 
Florida Administrative Code, provides: 
“A respondent or intervenor may file 
an answer, which shall contain any 
affirmative defenses, and may file mo- 
tions in opposition to a petition, but 
shall do so within twenty (20) days of 
the filing of the petition.” The First 
District Court of Appeal, in Depart- 
ment of Professional Regulation v. Le- 
Baron, 443 So.2d 225 (Fla. lst DCA 
1983), construed a motion in opposition 
to a petition in the context of Rule 
28-5.205 of the Florida Administrative 
Code. That model rule stated: “Motions 
in opposition to a petition, which may 
be filed by any party, include motions 
to dismiss, to strike, and for a more 
definite statement, and shall be filed 
within twenty (20) days of service of 
the petition.” The court recognized that 
the scope of Rule 28-5.205 was not 
limited to motions in opposition to a 
“petition.” Rather, Rule 28-5.201 set 
the scope of Rule 28-5.205 and defined 
“petition” to include “‘any application 
or other document which expresses a 
request for formal proceedings. ”!2 The 
court stated that it did not read the 
requirements of Rule 28-5.205 as ap- 
plying only to a “petition” as defined 
for purposes of Rule 28-5.201.!3 When 
an applicant files a request for a formal 
hearing with the agency, that request 
constitutes a “petition,” and Rule 28- 
5.205 applies to the proceeding. As 
such, a DOAH hearing officer has the 
authority to consider and grant mo- 
tions to dismiss on grounds of res 
judicata. 


Subject Matter Jurisdiction 

A party may rely upon the statutory 
limits to the subject matter jurisdiction 
of DOAH in addition to the four criteria 
of res judicata. F.S. §120.57(1) (1989) 
vests DOAH, as well as agency heads, 
with exclusive administrative author- 
ity to review agency action which 
involves disputed issues of material 
fact. If a case presents facts which 
have already been resolved, then a 
party cannot relitigate those facts at 
DOAH. Thus, DOAH’s inherent author- 
ity to hear a case complements the 
doctrine of res judicata. Rule 221-6.033, 
Florida Administrative Code, provides 
that any party may move the assigned 
hearing officer to relinquish jurisdic- 
tion of a matter to the agency from 
which the case was referred when a 
case presents no disputed issue of ma- 
terial fact.!4 Thus, short of dismissal, 
DOAH will be relieved of the factual 
resolution, and the agency may hear 
mitigating evidence at an informal pro- 
ceeding based upon the application of 
pertinent law. As the First District 
Court of Appeal stated: “Many disputes 

. . can as readily be determined and 
made ready for judicial review under 
Section 120.57(2), which in proper ap- 
plication will afford full relief faster 
and more conveniently.”!5 The Admin- 
istrative Procedure Act does not require 
an agency to convene an unrequested 
formal hearing whenever it perceives 
the possibility of a disputed issue of 
material fact.!6 Agencies preliminarily 
may determine whether the petitioner 
has met the burden of demonstrating 
that an action involves a factual dis- 
pute when a party petitions the agency 
for a formal hearing. The petitioning 
party bears the initial burden of af- 
firmatively demonstrating to the agency 
the existence of unresolved facts.!? 
Thus, if the petitioner cannot show a 
dispute of material fact, the agency “is 
free to insist that the matter be han- 
dled by informal proceeding.”!® 

Several Florida licensing statutes 
act to limit the ability of a licensee to 
relitigate a controversy in a later pro- 
ceeding based upon the same conduct. 
These statutes often require automatic 
agency action when certain conditions 
are met in a collateral proceeding. 
Often, a licensee will attempt to reliti- 
gate the underlying criminal or 
administrative conduct which occa- 
sioned the agency action. In McGraw 
v. Department of State, 491 So.2d 1193 


The Administrative 
Procedure Act does 
not require an 
agency to convene 
an unrequested 
formal hearing 
whenever it 
perceives the 
possibility of a 
disputed issue of 
material fact 


(Fla. lst DCA 1986), for example, the 
appellant-applicant admitted to hav- 
ing been convicted of a felony in his 
request for a formal hearing but sought 
to present exculpatory evidence. The 
Department of State denied his request 
and entered an order of revocation. The 
district court of appeal considered such 
evidence an attempt to relitigate the 
previous judicial finding of guilt, and 
affirmed the agency’s order.!9 The rele- 
vant statute provided discipline when 
the licensee was “found guilty of the 
commission of a crime which directly 
relates to the business for which the 
license is held, regardless of adjudica- 
tion.”2° The court affirmed the agency’s 
final order that no issue of material 
fact necessitated resolution, and that 
the licensee could present any mitigat- 
ing evidence at an informal proceed- 
ing.2! Presumably, any dispute that 
the crime related to the business for 
which the licensee was licensed was 
included within this legal inquiry. 
Thus, McGraw regarded automatic dis- 
cipline under a statute upon conviction 
as a question of law, not requiring 
formal review. 

Many cases, however, defy a simple 
determination that the facts have al- 
ready been resolved when the legal and 
factual determinations appear inter- 
mingled. No court has formulated a 
consistent approach to characterize 
these findings. The U.S. Supreme 
Court, in Miller v. Fenton, 474 U.S. 
104, 117 (1985), quoting Pullman Stan- 
dard v. Swint, 456 U.S. 273, 288 (1982), 
recognized its own failure to establish 
“‘a rule or principle that will unerr- 
ingly distinguish a factual finding from 


a legal conclusion’ ” Florida’s appellate 
courts have touched upon this issue in 
postcriminal conviction licensure pro- 
ceedings, but have not established a 
precise doctrine. Understandably, if a 
case involves a determination of fact, 
then the case must be considered on its 
own merits, and litigants in future 
proceedings should not be held ac- 
countable to guidelines formulated 
under a different set of facts. 

A DOAH hearing officer, in Castle- 
man v. Office of Comptroller, 538 So.2d 
1365 (Fla. lst DCA 1989), faced a 
statutory scheme which required more 
than a mechanical legal application. 
In Castleman, the comptroller denied 
an application for registration as a 
securities salesperson based upon non- 
criminal disciplinary proceedings in 
other states. The agency charged that 
these proceedings demonstrated un- 
worthiness and bad reputation. The 
relevant statute provided the agency 
discretion to reach this conclusion when 
any governmental agency issued an 
order indicating a violation of a securi- 
ties law or rule. This collateral order 
served as prima facie evidence for the 
agency to show a violation of its stat- 
ute, and the applicant could explain 
and mitigate the charges set forth in 
the order. F.S. §517.12(11) (1987), pro- 
vided: “If the Department finds that 
the applicant is of good repute and 
character and has complied with the 
provisions of this section and the rules 
made pursuant hereto, it shall register 
the applicant.” F.S. §517.161(1) (1987) 
also provided in pertinent part: “Regis- 
tration under s. 517.12 may be denied 
. . . by the Department if the Depart- 
ment determines that such applicant 
or registrant: . . . (h) has demonstrated 
his unworthiness to transact the busi- 
ness of dealer, investment adviser, or 
associated person; . . . or (1) is of bad 
business repute.” At formal hearing 
the petitioner attempted to testify on 
rebuttal about the circumstances un- 
derlying each of his two prior 
disciplinary actions in an attempt to 
mitigate the charges. The appellate 
court found that the hearing officer 
erred by excluding such testimony. In 
McGraw, the finding of guilt in a 
criminal proceeding was itself enough 
to satisfy the statute. Here, such a 
finding only provided the agency with 
prima facie evidence. The statute rec- 
ognized the qualities of worthiness and 
reputation as questions of fact which 
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the licensee could controvert with evi- 
dence.22 Thus, cases which involve 
statutes providing discretionary disci- 
pline upon facts which may be 
controverted belong in the formal fo- 
rum. 

The Third District Court of Appeal 
also expanded upon the McGraw hold- 
ing in Hernandez v. Department of 
State, 546 So.2d 1174 (Fla. 3d DCA 
1989). In that case, the Department of 
State denied an application for a repos- 
sessor license, charging that the 
applicant was previously convicted of 
a felony, and fraudulently or willfully 
misrepresented that fact on his appli- 
cation for licensure. The agency denied 
the applicant’s request for a formal 
hearing, finding that there were no 
disputed issues of material fact. The 
appellate court distinguished McGraw, 
holding that the applicant in this case 
had not sought to relitigate his prior 
conviction but, instead, denied the 
agency’s allegations from the outset. 
The court stated: “By denying the de- 
partment’s allegations, Hernandez has 
raised issues of law and fact which 
require an evidentiary hearing. The 
department’s denial of a license, and, 
its summary denial on matters of dis- 
puted fact, is anathema to fundamental 
due process and the most basic of 
rights—a fair hearing.”?° If the appli- 


“It's the modern influence.” 
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cant disputes the fact that criminal 
charges were brought against him or 
her, and the agency must prove that 
criminal charges were brought against 
the applicant to fulfill the terms of the 
statute, the case is then proper for 
formal disposition. 

Therefore, McGraw appears to be 
an appropriate basis for the consistent 
application of statutes which allow 
agency action on the basis of collateral 
proceedings. When proof requires only 
documentary evidence showing that 
the person’s criminal charge meets the 
conditions of the appropriate statutory 
section, the case should be relinquished 
to the referring agency. The hearing 
officer’s decision thus becomes a mat- 
ter of allocation rather than analysis. 
Conversely, when statutes require an 
inquiry into the unresolved trustworthi- 
ness or reputation of the person, the 
hearing officer may retain jurisdiction. 

In Katz v. Department of Insurance 
and Treasurer, 10 FALR 5672 (1988), 
a DOAH hearing officer embraced the 
McGraw doctrine. There, the agency 
denied an application for an adjuster’s 
license based on the applicant’s disbar- 
ment and a plea of nolo contendere to 
five charges of practicing law while 
disbarred. The applicant’s disbarment 
order found him guilty of conduct in- 
volving moral turpitude.74 
§626.611(7) (1989) required the De- 
partment of Insurance to deny an ap- 
plication for a license if it found that 
the person “[djemonstrated lack of fit- 
ness or trustworthiness to engage in 
the business of insurance.” The agency 
alleged, as had several other agencies 
to which the applicant applied, that 
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under the statute the applicant demon- 
strated a lack of trustworthiness and 
business reputation which would en- 
sure that he would conduct his busi- 
ness in good faith and without detri- 
ment to the public.25 The commissioner 
adopted the hearing officer’s recom- 
mended conclusion of law that the 
applicant be prohibited from reliti- 
gating his former finding of guilt as set 
forth in the disbarment proceedings 
and subsequent plea. The other agen- 
cies to which this applicant applied 
had maintained similar holdings. Even 
though the charges of distrust and poor 
business reputation appeared to invite 
a factual inquiry, the hearing officer 
concluded: 


In view of the many judicial and adminis- 
trative proceedings conclusively determin- 
ing Petitioner’s lack of good moral character 
based upon the facts of his disbarment by 
the Supreme Court of Florida and Okla- 
homa and his 1987 plea of nolo contendere 
to practicing law thereafter without a li- 
cense, there is no reason to provide Peti- 
tioner with a forum to re-litigate these 
issues. It is improper for a party to re- 
litigate in an administrative forum a previ- 
ous judicial finding of guilt.?6 


Thus, since the prior charges against 
the applicant and the conduct underly- 
ing those charges fell within the terms 
of the statute, this case did not qualify 
for a determination of the facts relating 
to the applicant’s crime. 

Conversely, an acquittal in a crimi- 
nal prosecution clearly will not bar a 
proceeding for revocation of a licensee’s 
license for the same offense.2? A plea 
of nolo contendere, on the other hand, 
has posed a statutory dilemma for 
state agencies. For example, in 1984, 
the Department of Professional Regu- 
lation filed an administrative complaint 
against Louis Ayala for his plea of nolo 
contendere to two crimes.”8 F.S. 
§458.331(1)(c) (1983) provided for disci- 
plinary action for licensees having been 
convicted or found guilty of a crime, 
and, “{aJny plea of nolo contendere 
shall be considered a conviction.” The 
district court of appeal, in Ayala uv. 
Department of Professional Regulation, 
478 So.2d 1116 (Fla. lst DCA 1985), 
found the statute constitutional by con- 
struing the consideration as a nonman- 
datory presumption. As such, the licen- 
see could rebut this presumption by 
asserting his “innocence of the un- 
derlying criminal charges by explaining 
the reasons and circumstances sur- 
rounding his plea of nolo contendere, 
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and thereby attempt to convince the 
Board that he is not guilty of a crime 
in violation of the provisions of section 
458.331(1)(c).’29 This interpretation 
saved the statute but provided the 
licensee with a second opportunity to 
challenge the underlying criminal 
charges. This time, however, the licen- 
see’s civil rights were not at issue. 
After the Ayala decision, the statute 
was amended to require discipline of 
the licensee upon, “Being convicted or 
found guilty of, or entering a plea of 
nolo contendere.”?° Most agency stat- 
utes employ this form of language 
which makes the plea of nolo conten- 
dere a separate factor warranting dis- 
cipline.3! Thus, the mere plea bars 
further litigation of the underlying 
conduct. 

These cases also demonstrate a re- 
laxation of the traditional requirement 
of res judicata that the parties among 
the actions be identical. The criminal 
defendant maintains the same identity 
through the administrative proceed- 
ing. But, are state attorneys and regu- 
latory agencies both considered to 
represent the State of Fiorida for res 
judicata to apply? Or, are they sepa- 
rate entities? The identity requirement 
rightly must be relaxed in order for the 
principle of res judicata to fulfill its 
role in preventing repetitive litigation. 


Conclusion 

Traditionally, in order for a DOAH 
hearing officer to dismiss an action 
based upon res judicata, the action and 
a prior action should have similar 
parties, causes of action, objects of suit, 
and qualities. Absent a mechanical 
application of this principle, though, 
judicial economy requires dismissal 
even if: The action involves a different 
agency, the underlying facts have not 
substantially changed, the parties were 
afforded a fair opportunity to be heard 
at the prior hearing, and the prior suit 
was categorized such that the parties 
carried at least the same burden of 
proof as in the present proceeding. In 
lieu of dismissal, a party may move the 
hearing officer to relinquish jurisdic- 
tion when the material facts were re- 
solved in a collateral proceeding. Mixed 
factual and legal issues pose a more 
difficult case for relinquishment. None- 
theless, a rigorous assertion of limited 
subject matter jurisdiction will pre- 
clude relitigation of similar issues.7 
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GENERAL PRACTICE 


Installment Payments of the 


Equitable Distribution Award in 


here is no longer any doubt 
in Florida that trial courts 
in dissolution of marriage 
proceedings are obligated to 
divide the marital assets and liabilities 
between the spouses, and as just re- 
cently reiterated by the Florida Su- 
preme Court,! “because equitable dis- 
tribution is premised on the theory of 
an equal partnership in marriage, the 
court should begin this task on the 
premises that each spouse is entitled 
to receive an equal division.”2 
In its scheme to divide the “marital 
asset pie” in even slices, courts can 
make cross awards of assets in kind, 
such as awarding the business, 
whether of a “mom and pop” size or one 
involving several millions of dollars, 
to one spouse and other assets to the 
other spouse to compensate that other 
spouse for an equitable share of the 
business.‘ This is proper because Flor- 
ida courts are admonished to avoid 
keeping the former marriage partners 
as business partners.® 


Installments to Equalize 

More often than not, the spouse keep- 
ing the entity which operates the busi- 
ness will not have sufficient monetary 
resources (i.e., liquidity or cash) or 
other assets to pay all that is required 
at the time of dissolution of marriage 
to make an equal division. Understand- 
ing courts will, therefore, permit a 
payout in installments over a period 
of time.§ 


interest on Installments 

To assure that the recipient spouse, 
the transferee, receives full value, not- 
withstanding that the payments are 
deferred, many courts require that the 
payout bear interest. The burdening 
of this award with interest was held 
in Cotton v. Cotton, 439 So.2d 309 (Fla. 


50 THE FLORIDA BAR JOURNAL/FEBRUARY 1992 


Dissolution of Marriage Proceedings 


The “power to 
award or withhold 
interest on a 
judgment should 
prove a useful tool 
in effecting a just 
resolution of a 
divorcing couple’s 
financial affairs” 
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2d DCA 1983), to be within the sound 
discretion of the trial court to ensure 
that equity be done between the par- 
ties. The court reasoned that: 

[I}n giving to the appellant the opportunity 
to retain the property, and giving to the 
appellant the opportunity to pay appellee 
the lump sum alimony over a period of time, 
appellee should be compensated for the de- 
lay in receiving her alimony. The imposition 
of interest was one factor which the trial 
court could and did consider as necessary 
to do equity and justice between the parties. 
(Id. at 310-311.)? 

Courts of other jurisdictions agree. 
In Dixon v. Dixon, 747 P.2d 1169 
(Alaska 1987), the opinion held that 
courts may award interest on a judg- 
ment in a domestic relations proceed- 
ing. Likewise, it concluded, trial courts 
have broad discretion to deny or post- 
pone interest, given the “myriad con- 
siderations” that must be balanced in 
dividing property upon marriage disso- 


lution. The “power to award or 
withhold interest on a judgment should 
prove a useful tool in effecting a just 
resolution of a divorcing couple’s finan- 
cial affairs,” the court explained. 

In Corliss v. Corliss, 320 N.W. 2d 219 
(Wis. Ct. of App. 1982), the court noted 
that: “most states which have consid- 
ered the question favored some provi- 
sion for interest on the deferred 
payment.” In reversing the failure to 
award interest the court noted that “a 
person who owes money normally pays 
interest.” 

Likewise, the court in Berol v. Berol, 
223 P.2d 1055 (Wash. 1950), in revers- 
ing a failure to award interest, said: 
We see no good reason why the husband 
should have the use of the wife’s money in 
his business without the payment of inter- 
est thereon; and if he can secure the money 
from someone else at a lower rate, there is 
nothing in the decree to prevent his doing 
so in paying off the entire amount to which 
the wife is entitled . . . . There should be 
some apparent reason for giving one spouse 
the use, for business purposes, of money of 
the other without interest... . 

In In re Marriage of Paul, 704 S.W. 

2d 278 (Mo. App. 1986), the court, in 
reversing the failure to award interest, 
said: 
The failure to require interest was errone- 
ous .... Here we see no reason why interest 
should not be paid. In effect, [husband] is 
given the use of [wife’s] assets without 
paying for that use. In view of the period of 
time that payments are to be paid, interest 
based on that currently allowed for judg- 
ments. . . should have been awarded. 

It was the holding in Jn re Marriage 
of Scafuri, 206 Ill. App.3d 385, 561 
N.E. 2d 402 (1990), that interest should 
be set at the statutory amount. The 
Scafuri court reversed the award of 
interest at the rate of one percent over 
prime on the outstanding balance of 
the “cash balancing award,” and it 
reduced the interest rate to the statu- 
tory rate of nine percent per annum. 


Present Value Discount 

Another reason for the rationale that 
installment payments should bear in- 
terest, so as to effect the equal division 
of the assets as is now mandated® is 
consideration of the factor of discount- 
ing for present value. Without a doubt 
“Gf a dollar today is worth more than a 
dollar a year from now,” the corollary 
is true: “a dollar a year from now is not 
worth what a dollar today is worth.” 
Shannon P. Pratt explains: 


Remember Miss Grundy, the fourth grade 
teacher? “Invest $1 at 6 percent interest, 
and it will be $2 in 12.4. years.” With those 
words, she drilled the idea of compound 
interest into you and me and all of us. 
Unfortunately, however, she forgot to teach 
the corollary: that $2 paid out 12.4 years 
from now is only worth $1 today. That’s 
discounting, as opposed to compounding, 
and Jones’s Fourth Grade Arithmetic Reader 
never covered that subject.? 


Thus, for example, using a six per- 
cent discount rate, the present value 
today of $150,000 payable in equal 
annual installments of $15,000 over a 
period of 10 years, would be only 
$110,401. If the payee does not receive 
interest on the $150,000, wouldn’t 
there be some shortchanging? 

Yet, Florida courts are not yet uni- 
form in awarding interest on install- 
ment payments.!° 


Income Tax on Interest 

Prior to January 1, 1987, all such 
interest was tax deductible by the 
payor. Now, interest paid on deferred 
equitable distribution payments are 
classified as “consumer interest.” While 
the interest may be taxable to the 
recipient,!! it will no longer qualify as 
a deduction to the former spouse who 
is obligated to pay the interest, as such 
deduction has now been fully phased 
out commencing with the tax year 1991. 
The deduction limitation applies to 
debts outstanding after 1986, when- 
ever they were incurred. 

A solution might be, inasmuch as 
interest would not be imputed in a 
matrimonial situation,!2 to award, in- 
stead of interest, alimony, which if it 
meets the requirements of the Code, 
as amended, would still be taxable to 
the payee, but deductible by the payor. 
Heed should be taken, however, in the 
type of alimony awarded. It should be 
in a form that is nonmodifiable, usu- 
ally that which is classified as a lump 
sum (which can be paid in install- 
ments). A prepayment of the deferred 


equitable distribution award might not 
obviate the payout of the lump sum 
portion designated as alimony; how- 
ever, that might be a price a payor 
would be willing to bear if the “inter- 
est” tacked on to the property award 
qualifies for a tax deduction. A word 
of extreme caution: to be taxable/ 
deductible alimony it must cease on 
the death of the payee and it is advis- 
able that the instrument so provide. 
Also, if the payments are to be over a 
period of less than three years, sensi- 
tivity must be shown to the three-year 
recomputation rules. 

Another solution for the recipient to 
be free of tax on the “interest” portion 
of the cash equalization would be to 
increase the funds to be paid by an 
amount equal to the sum of interest 
which. otherwise would be payable. For 
example, if $1,000,000 must be paid 
over a period of 10 years at eight 
percent interest on the unpaid balance, 
the annual amounts required would 
be $149,029.49. Since interest would 
not be imputed in such a transaction, 
a provision for a total payment of 
$1,490,294.90, with no mention of in- 
terest, would be the solution.!° If there 
is to be a prepayment privilege, and 
there should be, provisions could be 
made for an appropriate discount. 


Security Provisions 
for Deferred Payments 

If there is to be a monetary payout 
over an extended period of time, the 
agreement should contain a clause for, 
or the court should provide for security. 
The court, in Fraga v. Fraga, 562 So.2d 
851 (Fla. 3d DCA 1990), held that 
equity requires that the wife’s payout 
be secured by a lien on the former 
husband’s interest in the medical cen- 
ter. A Texas court, in Hanson v. Han- 
son, 672 S.W. 2d 274 (Tex. App. 14 
Dist. 1984), took the position that fail- 
ure to provide security “for a cash 
judgment awarded in division of a com- 
munity estate does not necessarily con- 
stitute an abuse of discretion.” How- 
ever, it added: 


[I]n the circumstances of this case, the trial 
court’s failure to provide appellant with 
reasonable security was both unrealistic 
and inequitable. 


First, we cannot perceive any justification 
for the trial court’s failure to provide ade- 
quate security. Appellee was awarded real 
estate with substantial value which the 
trial court could have used to secure the 


judgment. Second, there was evidence which 
indicated that appellee had reason to be 
insecure. Appellant testified that appellee 
had a serious drinking problem. Appellee 
testified that he is very near-sighted, with 
a risk of retinal detachment and blindness. 
He further testified that his income could 
decrease due to the demanding nature of 
his practice. 


It is our opinion that a trial court should 
provide security for money judgments which 
are granted to achieve an equitable division 
of a community estate, unless there is some 
compelling reason to do otherwise ... . In 
this way the party granted the money judg- 
ment will be protected from uncertainties 
such as bankruptcy, and waste of assets, 
which could work to deprive the party of his 
share of the community estate. 
Id. at 279.14 

A clause for such security in a mari- 
tal settlement agreement or final judg- 
ment might be: 
To insure payment by the husband to the 
wife of the obligations under this section, 
the payment shall be secured by all of the 
husband’s capital stock in [name of corpora- 
tion] and his [percentage] interest in the 
[describe real and personal property] as 
hereinabove described. The husband shall 
deposit the shares of stock of [name of 
corporation] with an escrow agent to be 
mutually agreed upon between the parties, 
together with an assignment separate from 
certificate as to the said shares of stock, 
executed by the husband. If the parties 
cannot agree as to the escrow agent then 
the court shall determine who shall be that 
escrow agent. 


Until the wife is paid in full all that which 
is due to her under the provisions of this 
{agreement or final judgment] the husband 
shall not do anything that shall jeopardize 
the financial well-being of [name of corpora- 
tion]. The husband is restrained from pledg- 
ing, collateralizing or otherwise encumber- 
ing shares of stock of [name of corporation] 
or the assets of the corporation until such 
time as the wife has been paid in full or 
unless specifically authorized by the court 
under an appropriate application and hear- 
ing. [Name of corporation] shall not be 
merged with any other corporation or entity 
unless, upon court hearing after notice, the 
wife’s security is fully protected. Any addi- 
tional stock by way of stock dividends or 
otherwise issued by [name of corporation] 
to the husband shall likewise be held in 
escrow as security. Should the husband sell, 
liquidate, exchange or transfer any or all 
of his shares of stock in [name of corpora- 
tion], the proceeds thereof shall be paid in 
full to the wife to apply on account of the 
remaining indebtedness. 


In the event the value of [name of corpora- 
tion] falls below the value of [value of 
corporation at the time of dissolution], the 
husband will make payments to the wife in 
an amount representing that decline or will 
deliver to the escrow agent such additional 
security as will make up for the difference 
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in the decline of value. To this end, the 
husband shall, semi-annually, commencing 
no less than three months from the date of 
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payment of the first installment to the wife, 
provide to the wife financial statements of 
[name of corporation] and shall likewise do 
so annually, together with providing copies 
of tax returns for [name of corporation], 
each said tax return and financial state- 
ment to be submitted within 75 days after 
the end of the applicable period. In addition 
thereto, the husband shall provide to the 
wife, annually, copies of his personal tax 
returns. Said financial statements and tax 
returns shall be provided to the wife until 
the sum awarded to the wife in the sections 
of this final judgment is paid in full. 


In the event of the death of the husband, 
the full balance shall become immediately 
due and payable to the wife from the hus- 
band’s estate and all payments under this 
[agreement or judgment] shall constitute a 
lien against all of the assets of the hus- 
band’s estate until all obligations under this 
judgment are satisfied in full. In the event 
of the disability of the husband so that he 
cannot continue to, on a day-to-day basis, 
operate [the corporation], same shall consti- 
tute a default which will entitle the wife to 
accelerate the indebtedness and exercise 
her rights as the first lienholder of the 
shares of stock.° 9 


1 Robertson v. Robertson, _So.2d___, 16 
F.L.W. 758, (Fla. 1991). 

2 The Robertson court did add: “However, 
the court is directed to distribute the mari- 
tal assets and liabilities ‘in such proportions 
as are equitable’ after considering various 
enumerated factors as well as any other 
factors ‘necessary to do equity and justice 
between the parties’ §61.075(1), Fla. Stat. 
(1989).” 

3 Tronconi v. Tronconi, 466 So.2d 203 
(Fla. 1985). 

4 Hanks v. Hanks, 553 So.2d 340 (Fla. 
4th D.C.A. 1989). 

5 Robbins v. Robbins, 549 So.2d 1033 
(Fla. 3d D.C.A. 1989). 

§ Id. Rodriguez v. Rodriguez, 550 So.2d 
16 (Fla. 3d D.C.A. 1989). 

7 The court in Cotton v. Cotton, 439 
So.2d 309 (Fla. 2d D.C.A. 1983), noted that: 
“The husband may avoid the payment of 
interest by paying the lump sum amount 


8 Subject to that which is set forth in 
note 2. 

° Vatuinc A Business 68 (Dow Jones- 
Irwin 2d ed.). 

10 Without explanation, other than that 
the “trial court acted within the bounds of 
its discretion” the DCA, in Pyszka v. Pyszka, 
_ So.2d __, 16 F.L.W. D2717 (Fla. 3d 
D.C.A. 1991), affirmed the denial of interest 
in an award payable in four annual install- 
ments. It is interesting to note that a denial 
of interest on delinquent fixed support pay- 
ments was held to be error in Schruh v. 
Schruh,__—- So.2d __, 16 F.L.W. D2916 
(Fla. 3d D.C.A. 1991). 

1! The IRS has never ruled on whether 
interest on deferred equitable distribution 
payments are taxable to the recipient spouse 
or will be treated as part of a §1041 transac- 
tion and thus not taxable. There is a diver- 
gence of opinion presently in the office of 
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the chief counsel of the IRS and it remains 
unsettled at this writing. 

12 TRS Letter Ruling 8645082, August 14, 
1986. 

13 Professor Ronald Hjorth, in his article 
The Effect of Federal Tax Consequences on 
Amount of Property Allocated to Spouses in 
State Court Dissolution Proceedings, 24 Fam. 
L. Q. 247, at 266, commented that: “It would 
seem appropriate to allocate a part of this 
tax benefit to the payor by reducing the 
‘unstated’ interest to reflect the tax advan- 
tage enjoyed by the payee.” 

14 The court in Hanson v. Hanson, 672 
S.W. 2d 274, at 279 (Tex. App. 14 Dist. 
1984), went on to comment on the length of 
the payout. It said: “A trial court should set 
the term for payment of the cash judgment 
for as short a period as possible without 
imposing a serious hardship on the party 
responsible to pay the judgment. Applica- 
tion of this standard will minimize two 
disadvantages of judgments with pay back 
terms. First, while a party’s judgment is 
outstanding the party is deprived of the 
right of control and disposition of his full 
share of the estate. Second, when a trial 
court sets an unduly long term for payment, 
with an award of interest at a fixed rate, 
the party granted the judgment will usually 
end up being under or over compensated for 
the delay in payment due to the fluctuation 
of interest rates.” 

15 Dubin v. Dubin, 15 F.L.W. Cir. 43 (Fla. 
11th Cir. 1990). 
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WORKERS COMPENSATION LAW 


Dual Challenges to Exclusive 
Employer Liability 


he dual persona doctrine Shane, a chiropractor, was injured in 
has now been added to the the scope of her employment. Dr. Shane 


repertoire of plaintiff atior- and another chiropractor in his employ 
neys attempting to —— fe he con fu sion then negligently treated the nurse. The 
the employer’s immunity from suit un California court allowed a recovery be- 


der the exclusive remedy provision of cr eated by the cause of the distinctly separate roles 


the workers’ compensation act. In Percy “ se : ; of the doctor as a treating physician 
v. Falcon Fabricators, Inc., 584 So.2d dual doctrines will committing malpractice, as opposed to 
17 (Fla. 3d DCA 1991), the Third Dis- be utilized by his role as an employer. 


trict Court of Appeal identified the 


° ° In Mercer v. Uniroyal, Inc., 361 N.E. 
application of the dual persona doc- Pp lain tif] f attor neys to 2d 492 (Ohio App. 1976), a stevedoring 


trine as a case of first impression in try to obtain a result | company employee drove a truck pur- 
Florida. This narrow exception is not 


: : suant to an arrangement between his 
the same as the “dual capacity” doc- consistent with the employer and Uniroyal. The plaintiff 


trine which was in vogue in the early application of the sued Uniroyal when he was injured 
1980’s, particularly in California and 


d ] : after a Uniroyal truck tire blew out 
Ohio. Since that time, however, the ua capacity while he was driving. Even though 
dual capacity doctrine has lost favor doctrine Uniroyal was not the claimant’s em- 
with legislators and courts. See, e.g., ployer, the court held manufacturing 


Swichtenberg v. Brimer, 1991 WL tires for sale to the public created an 
181936 (Ariz. App.). obligation independent of the employer/ 


Under the dual capacity doctrine, employee relationship. 


“an employer normally shielded from by Robert L. Dietz and Policy reasons in favor of dual capac- 
tort liability by the exclusive remedy ity include: 
principle may become liable in tort to Robert E. Mansbach, Jr. 1) Workers’ compensation is inade- 


his own employee if he occupies, in 776. In Warwick, the First DCA af- quate to compensate an injured 
addition to his capacity as employer, a firmed a final summary judgment in employee. 
second distinct capacity that confers favor of the employer. The injured em- 2) Workers’ compensation statutes 
on him obligations independent of those ployee had been treated at the em- should not be used to exonerate culpa- 
imposed on him as an employer.” Lar- ployer’s own health clinic and alleged ble negligence outside the employer- 
son, Law of Workmen’s Compensation that the negligent treatment afforded employee relationship. 
(1976), v11.2a, §72.80. Examples of him at the clinic did not arise out of 3) Additional deterrent to sloppy 
these additional relationships include the scope of his employment and he manufacturing. 
doctor-patient, lessor-lessee, vendor- should, therefore, be allowed to sue for Policy reasons against dual capacity 
vendee, land owner-invitee, and manu- negligence. The court rejected that ar- include: 
facturer/distributor-consumer. gument noting that the “Florida Work- 1) Despite the second capacity, the 
Dual persona recognizes that work- men’s Compensation Act is a prototype employment relationship still exists 
ers’ compensation immunity does not of this jurisdiction’s no-fault concept andthe employee’s injury is still within 
preclude actions by an injured worker of social legislation,’ and held that “the the contemplation of the workers’ com- 
against a corporate successor ofa third immunities of the law inure to those pensation act. 


party tortfeasor when the corporate who accept liabilities imposed therein.” 2) Injury arises out of and in 
successor happens to be the worker’s Id. at 702. course of employment. 
employer. Percy, 584 So.2d 17. The dual capacity doctrine originated 3) Emasculates traditional no- 


Florida first rejected the dual capac- in a case very similar to the facts in fault policy supporting workers’ com- 
ity doctrine in Warwick v. Hudson Pulp Warwick. In Duprey v. Shane, 241 P.2d pensation system by reintroducing 
& Paper Co., Inc., 303 So.2d 701 (Fla. 78 (Cal. App. 1951), affirm’d, 249 P.2d principles of fault into a determination 
lst DCA 1974), cert. den., 314 So.2d 8 (1952), a nurse employed by Dr. of the employer’s liability. 
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4) Circumvention of exclusive rem- 
edy would open floodgates to litigation. 
The Dual Capacity Doctrine; Piercing 
the Exclusive Remedy of Workers’ Com- 
pensation, 43 U. Pitt. L. Rev. 1013. 

The other Florida cases which deal 
with dual capacity or related issues 
include: 

Robertson v. Nooter Corp., 459 So.2d 
1156 (Fla. lst DCA 1984)—Manufac- 
ture of polymerization finisher did not 
create dual capacity when it exploded 
and injured an inspector working for 
the employer; 

Sullivan v. Atlantic Federal Savings 
& Loan Assn., 454 So.2d 52 (Fla. 4th 
DCA 1984)—Issue not even reached 
where surviving husband’s wrongful 
death claim against employer of wife 
who was fatally shot in course of duty 
as bank manager was barred by exclu- 
sivity; 

See also Perkins v. Scott, 554 So.2d 
1220 (Fla. 2d DCA 1990)—Co-employee 
who was also the landlord of the em- 
ployer was not immune from suit 
because he was not the statutory em- 
ployer and not obligated to secure 
workers’ compensation insurance. 

McDaniel v. Sheffield, 431 So.2d 230 
(Fla. lst DCA 1983)—Corporate offi- 
cers do not owe any duty to employee 
of company who was shot and killed 
in a robbery attempt which would by- 
pass employer immunity when they 
were not acting in an individual capac- 
ity. 

Gulfstream Land & Development v. 
Wilkerson, 420 So.2d 587 (Fla. 1982)— 
Parent corporation can be sued in tort 
by employee of wholly owned subsidi- 
ary even if both companies are covered 
by the same workers’ compensation 
policy. For the parent corporation to 
be immune, there would have to be 
absolute integration of the two entities. 

Aside from the acceptance of dual 
capacity by a few states, a second the- 
ory developed from the corporate law 
concept of successor liability. That the- 
ory defines a second independent and 
unrelated role assumed by the em- 
ployer. “An employer may become a 
third person, vulnerable to tort suit by 
an employee, if—and only if—he pos- 
sesses a second persona so completely 
independent from and unrelated to his 
status as employer that by established 
standards the law recognizes it as a 
separate legal person.” 2A A. Larson, 
The Law of Workmen’s Compensation, 
§72.81 (1990). The concept of successor 


It is anticipated that 
challenges to 
exclusivity will be 
made based upon 
the allegations of 
intentional torts 
as seen in 
Cunningham and 
Connelly 


corporate liability following mergers 
and acquisitions is recognized under 
Florida law. F.S. §607.1106(1)(c). 

In Billy v. Consolidated Machine Tool 
Corp., 51 N.Y. 2d 152, 412 N.E. 2d 934, 
432 N.Y.S. 2d 879 (1980), the court 
rejected the dual capacity doctrine but 
adopted the dual persona doctrine rea- 
soning that the employer should not 
be permitted to avoid the obligations 
it inherited through corporate mergers 
simply because of the “fortuity” that 
the injured party was its employee. 
Conceptually, the deceased employee’s ex- 
ecutrix is suing not the decedent’s former 
employer, but rather the successor to the 
liabilities of the two alleged tortfeasors. 
That USM [the employer] also happens to 
have been the injured party’s employer is 
not of controlling significance, since the 
obligation upon which it is being sued arose 
not out of the employment relation, but 
rather out of an independent business trans- 
action between USM and Farrell .... 
Through its merger with Consolidated and 
Farrell, USM voluntarily assumed any obli- 
gations that those corporations may have 
had to individuals who might suffer injury 
as a result of a defect in their product. It 
would be grossly inequitable to permit USM 
to avoid its assumed obligations solely be- 
cause the injured party was coincidentally 
an employee and the injuries in question 
arose in the course of his employment. 


Id. at 161-162. 

In Billy, the plaintiff's decedent, an 
employee of USM Corporation, was 
killed when a 4,600 pound “ram” from 
a vertical boring mill broke loose and 
struck him. 

In Thomas By City Nat. Bank uv. 
Valmac Ind., 812 S.W. 2d 673 (Ark. 
1991), the Arkansas Supreme Court 
applied dual persona to allow suit 
against the employer, Titan Foods, for 
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negligence and the unreasonably dan- 
gerous condition of the trailer which 
was alleged to have been owned by and 
defectively modified pursuant to in- 
structions from Valmac. Valmac had 
merged with Titan Foods prior to the 
accident. 

In Percy v. Falcon Fabricators, Inc., 
the plaintiff was employed by KFC 
National Management Company when 
she was injured by the explosion of a 
pressure cooker manufactured by KFC 
National Manufacturing Corporation. 
Eight years before the plaintiff's acci- 
dent, these two companies had merged 
and KFC National Manufacturing had 
ceased to exist as a corporate entity. 

In Percy, the Third District Court of 
Appeal held that the successor entity 
“assumed, by operation of law, all of 
the liabilities and obligations of the 
subsumed corporation—the third- 
party tortfeasor.” F.S. §607.1106(1)(c) 
(1990) states that “[t]he surviving cor- 
poration shall thenceforth be responsi- 
ble and liable for all the liabilities and 
obligations of each corporation party 
to the merger.” 

This is a continuation of the policy 
set forth in F.S. §607.1106(1)(d) (1990): 
“[AJjny claim existing or action or pro- 
ceeding pending by or against any 
corporation party to the merger may 
be continued as if the merger did not 
occur or the surviving corporation may 
be substituted in the proceeding for the 
corporation which ceased existence.” 

The court is careful to note that if 
the pressure cooker was manufactured 
after the corporate merger, the dual 
persona doctrine would not apply since 
the employer would now be the manu- 
facturer. Percy, 584 So.2d 17 at f. 5. 
The date of manufacture of the pres- 
sure cooker remained a disputed fact 
which will have to be determined on 
remand. Id. at f. 1. 

As Percy notes, a number of other 
jurisdictions have adopted the dual per- 
sona doctrine. See Gurry v. Cumber- 
land Farms, Inc., 406 Mass. 615, 550 
N.E. 2d 127 (1990); Robinson v. KFC 
National Management Co., 171111. App. 
3d 867, 121 Ill. Dec. 721, 525 N.E. 2d 
1028, cert. denied, 122 Ill. 2d 594, 125 
Ill. Dec. 236, 530 N.E. 2d 264 (1988); 
Henning v. General Motors Assembly 
Div., 143 Wis. 2d 1, 419 N.W. 2d 551 
(1988); Kemzey v. Interpace Corp., 10 
Kan. App. 2d 165, 694 P.2d 907 (1985); 
Schweiner v. Hartford Accident & In- 
demnity Co., 120 Wis. 2d 344, 354 


N.W. 2d 767 (Ct. App. 1984); Billy v. 
Consolidated Machine Tool Corp., 51 
N.Y. 2d 152, 482 N.Y.S. 2d 879, 412 
N.E. 2d 934 (1980); contra, Davis v. 
Sinclair Refining Co., 704 S.W. 2d 413 
(Tex. Ct. App. 1986); see generally 2A 
Larson, The Law of Workmen’s Com- 
pensation §§72.80-73 (1990). 

Interesting enough, the First Appel- 
late Court of Illinois in the case 
Robinson v. KFC National Manage- 
ment Co., again involved KFC National 
Management Co. In that case, the 
employee was working at a Kentucky 
Fried Chicken Restaurant owned and 
operated by KFC National. The pres- 
sure cooker at fault for the injury had 
been designed, manufactured, distrib- 
uted, and sold by KFC Manufacturing. 
Subsequent to the employee’s accident, 
KFC Manufacturing merged into KFC 
National. The claimant’s workers’ com- 
pensation case was settled when he 
filed a separate personal injury action. 
The Illinois court upheld application 
of dual persona in that case. 

Dual persona is the second exception 
to the exclusive remedy provision. How- 
ever, the confusion created by the “dual” 
doctrines will be utilized by plaintiff 
attorneys to try to obtain a result 
consistent with the application of the 
dual capacity doctrine. Unfortunately 
for plaintiffs, the dual capacity doc- 
trine has not been accepted in Florida, 
and even Larson recognizes its un- 
sound nature: 

When one considers how many such added 
relations an employer might have in the 
course of a day’s work—as land owner, land 
occupier, products’ manufacturer, installer, 
modifier, vendor, bailor, repairman, vehicle 
owner, shipowner, doctor, hospital, health 
services provider, self-insurer, safety in- 
spector—it is plain enough that this trend 


could go a long way toward demolishing the 
exclusive remedy principle. 


2A A. Larson, The Law of Workmen’s 
Compensation §72.81(a) (1990). 

A third exception has recently been 
raised by two district court of appeal 
rulings, despite the Supreme Court’s 
refusal to address the issue. In Cun- 
ningham v. Anchor Hocking Corp., 558 
So.2d 93 (Fla. 1st DCA 1990), and 
Connelly v. Arrow Air, Inc., 568 So.2d 
448 (Fla. 3d DCA 1990), the First and 
Third district courts ruled that allega- 
tions of intentional torts and conduct 
which is substantially certain to result 
in injury or death was sufficient to 
overcome the exclusivity provision of 
the workers’ compensation law. 


Both cases cite to Fisher v. Shenan- 
doah General Construction, Co., 498 
So.2d 882 (Fla. 1986), which specifi- 
cally refused to answer the question: 
“Although we can foresee instances 
where an intentional tort might occur 
within the scope of employment, the 
present case does not present such a 
situation. Therefore, we need not an- 
swer the question framed by the district 

In Lawton v. Alpine Engineered Prod- 
ucts, Inc., 498 So.2d 879 (Fla. 1986), 
the Florida Supreme Court similarly 
did not reach the question of whether 
intentional torts fall outside the pur- 
view of the act. As a result, it is 
anticipated that challenges to exclu- 
sivity will be made based upon the 
allegations of intentional torts as seen 
in Cunningham and Connelly. In light 
of the historical difficulty in distin- 
guishing between negligence and gross 
negligence, the recognition of any form 
of negligence as a basis for overcoming 
the exclusive remedy seriously jeopard- 
izes the doctrine’s continued applica- 
tion. 

It should be noted that the Supreme 
Court has already dealt with another 
possible exception and determined that 
it did not fall within the workers’ 
compensation law for purposes of ap- 
plying the exclusive remedy. In Byrd 
v. Richardson-Greenshields Securities, 
Inc., 552 So.2d 1099 (Fla. 1989), the 
Florida Supreme Court held that pub- 
lic policy requires that employers be 
held accountable in tort for the sexu- 
ally harassing environment they permit 
to exist, whether the tort claim is 
premised on a remedial statute or on 
the common law. The court further 
concluded that “as a matter of public 
policy, sexual harassment should not 
and cannot be recognized as a ‘risk’ 
inherent in any work environment.” 

The Larson two-part “type of injury” 
test is used for identifying compensa- 
ble injuries under workers’ compensa- 
tion. The first criteria is that the injury 
must “arise out of” employment in the 
sense that it is caused by a risk inher- 
ent in the nature of the work in 
question. The second criteria is that 
the injury must occur “in the course 
of” employment. In Byrd, the Florida 
Supreme Court held that the first prong 
of the test was not met and that sexual 
harassment did not “arise out of” em- 
ployment because it was not a risk 
inherent in the nature of the work in 


question. Byrd, 552 So.2d at 1104, f. 7. 

Additionally, challenges to the exclu- 
sive remedy found in F.S. §440.11 can 
be expected. The court thus far has 
been specific regarding its application 
of exceptions, most notably in the form 
of the dual persona doctrine. Further 
erosion of the exclusive remedy doc- 
trine is not necessarily foreseeable 
based on the above cases and discus- 
sion. 
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ocal governments in Florida 
have long been financially 
confined by the reluctance 
of the legislature to share 
its taxing resources. Only the ad val- 
orem tax on real and tangible personal 
property is secured to local govern- 
ments by the 1968 Constitution. All 
other forms of taxation are reserved to 
the state, and can be conferred on local 
governments only by general law. 

The promise of home rule for cities 
and charter counties in the 1968 Con- 
stitution has thus been only partly 
fulfilled. Dillon’s rule remains in full 
force on fiscal issues. Apart from the 
property tax, local governments have 
only those fiscal powers which the state 
government deigns to confer, or those 
which are “incidental” to local powers, 
such as user fees for proprietary serv- 
ices and administrative fees to offset 
the cost of enforcing regulation. 
Within these confines, the creative ef- 
forts of local governments to open new 
sources of revenue have met with both 
success? and failure.? 

A new beachhead was established 
in. St. Johns County v. Northeast Fla. 
Builders Ass’n, Inc., 583 So.2d 635 
(Fla. 1991). On a certified question 
from the Fifth District, the Supreme 
Court for the first time placed the 
judicial imprimatur on impact fees for 
new schools. The decision is important 
not only because it extends the range 
of approved impact fees, but also be- 
cause it appears to relax the require- 
ment that impact fees must be 
predicated on a strict “user fee” analy- 
sis. 


Background of the 
St. Johns Litigation 

St. Johns County had enacted an 
ordinance providing for the collection 
of impact fees from new residential 
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construction, to be used exclusively for 
new school capacity to serve the ex- 
panding population. The ordinance 
excused new homes within limits of 
nonconsenting municipalities, and child- 
less households wherever located, from 
payment of the fee. The ordinance also 
allowed other developers to introduce 
their own studies showing a reduced 
or nonexistent impact of their proposed 
developments. 

The circuit court and district court 
had both stricken the ordinance as a 
violation of Art. IX, §1 of the state 
constitution. That section provides that 
“adequate provision shall be made by 
law for a uniform system of free public 
schools.” Because of the provisions in 
the ordinance which allowed exemp- 
tions for childless households, the 
district court held that the ordinance 
“violates the free public school provi- 
sion because, as enacted, the impact 


fee is nothing more than a user fee.”4 

The Supreme Court agreed that in 
view of the exemption provisions “the 
impact fees have the potential of being 
user fees that will be paid primarily 
by those households that do contain 
public school children, thereby collid- 
ing with the constitutional requirement 
of free public schools.”> Nevertheless, 
writing for a unanimous court, Justice 
Grimes utilized the severability clause 
of the ordinance to remove the exemp- 
tions for childless households. 

The exemption for residents of mu- 
nicipalities proved more troublesome. 
In its original opinion issued April 18, 
1991, the court noted that the impact 
fees collected from unincorporated 
areas could be used to build schools to 
accommodate new municipal residents. 
Even if schools for municipal residents 
were constructed from nonimpact fee 
sources, the court suggested that such 
a restriction would itself be unfairly 
discriminatory. New municipal resi- 
dents would thereby benefit from a 
disproportionate share of ad valorem 
taxes and other nonimpact fee reve- 
nues diverted exclusively to municipal 
school construction. The court noted 
that because St. Johns County is a 
noncharter county, its ordinances were 
ineffective within municipal limits. Ac- 
cordingly the court held that the 
ordinance’s effectiveness must be sus- 
pended until the county had entered 
interlocal agreements for enforcement 
within municipalities containing “sub- 
stantially” all of the population of the 
county. 

On consideration of motions for re- 
hearing and clarification, the court 
issued a revised opinion, in light of 
which the motions were denied. The 
court deleted its observation that ordi- 
nances of noncharter counties are 
ineffective within municipalities,§ and 
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its requirement that the county enter 
into interlocal agreements with cities 
containing “substantially” all of the 
population as a precondition to enforce- 
ability. The court substituted a simple 
requirement that substantially all of 
the population of the county be covered 
by the ordinance. 


Previous Impact Fee 
Cases as Predictors 

In 1975 Justice Grimes, then a judge 
of the Second District Court of Appeal, 
wrote the first Florida appellate opin- 
ion validating impact fees. In City of 
Dunedin v. Contractors and Builders 
Ass’n of Pinellas County, 312 So.2d 763 
(Fla. 2d DCA 1975), he wrote that “the 
imposition of fees for the use of a 
municipal utility system is not an exer- 
cise of the taxing power nor is it the 
levy of a special assessment [citation 
omitted]. In our view, connection fees 
such as those involved in this case do 
not constitute a tax but a charge which 
may be made for the use of the utility 
service.” Although the Supreme Court 
ultimately quashed the decision on 
other grounds, it noted “[the City] con- 
tends that these fees are not taxes, but 
user charges analogous to fees collected 
by privately owned utilities for services 
rendered. For the reasons stated in 
Judge Grimes’ scholarly opinion, we 
accept this analogy. . . 2” 

If Dunedin were the sole line of Flor- 
ida authority for impact fees, it would 
have been entirely reasonable to con- 
clude, as the Fifth District did in St. 
Johns County, that a school impact fee 
cannot simultaneously support a “user 
fee” analogy and avoid the constitu- 
tional barrier against user fees for 
public schools. The survival of the ordi- 
nance in St. Johns must, therefore, 
find its explanation elsewhere. 

Past decisions were also unreliable 
as predictors of the Supreme Court’s 
treatment of exemptions in St. Johns 
County. In Home Builders and Con- 
tractors of Palm Beach County v. Board 
of County Comm’rs, 446 So.2d 140 (Fla. 
4th DCA), rev. denied, 451 So.2d 848 
(Fla. 1983), appeal dismissed, 469 U.S. 
976 (1984), the Fourth District first 
upheld road impact fees imposed by a 
noncharter county. Responding to the 
challenge that nonpayers would receive 
benefit from the roads, the court held 
that benefits accruing to the overall 
community did not invalidate the ordi- 
nance, so long as those affected did not 


have to pay more than their fair share. 
Answering an equal protection chal- 
lenge, the court found no caprice in 
allowing municipalities to “opt out” or 
exempt their territories from both the 
burdens and direct benefits of the ordi- 
nance. 

The decision in Palm Beach County 
might have been viewed as support for 
the proposition that payers of impact 
fees have no right, or perhaps no stand- 
ing, to complain of the benefits or 
exemptions of others so long as their 
own payments of impact fees do not 
exceed a pro rata share of the cost of 
facilities to serve them.® However, the 
Supreme Court in St. Johns County 
noted that it is not enough simply to 
demonstrate that the impact fee has a 
rational nexus to the cost incurred and 
the benefit conferred as to the feepayer. 
The court observed that in the Palm 
Beach County case “we assume that 
the nonparticipating municipalities did 
not benefit from the funds that were 
collected.”? The court also rejected the 
argument that a school impact fee 
could be lawful if imposed and spent 
only in unincorporated areas. The court 
noted that such a diversion of other 
revenue sources “would result in an 
inordinate share of ad valorem taxes 
being applied to school construction in 
municipalities which had not signed 
an interlocal agreement.”!° These no- 
tations would be troubling if they 
meant that when impact fees are im- 
posed, there also arises a required 
linkage or nexus between ad valorem 
taxes paid and benefits received. A 
fairer reading is that the constitutional 
requirement of a uniform system of 
schools has added a fact to traditional 
equal protection analysis that was not 
present in Palm Beach County or in 
Loxahatchee.'! 


The Legislative Environment 

Impact fees were originally upheld 
as an exercise of the inherent home 
rule powers of local governments, not- 
withstanding the lack of legislative 
authority. The legislature has later 
come to recognize and encourage the 
device, and to impose minor limitations 
on its use. 

F.S. §163.3202 requires local govern- 
ments to adopt land development 
regulations as part of the implementa- 
tion of their comprehensive plans. 
Subsection (3) encourages the use of 
“innovative” regulations which include 


such provisions as impact fees. 

F.S. §380.06(15)(e) requires local gov- 
ernments to enact impact fees or 
similar requirements on all develop- 
ment, as a condition precedent to the 
exaction of infrastructure contributions 
from developments of regional impact. 
A reciprocal provision is found in F.S. 
§380.06(16), which requires that devel- 
opments of regional impact be given 
credits against any impact fees, to the 
extent that their development orders 
impose exactions for the same pur- 
poses. 

The subject of local impact fees is 
otherwise substantially unregulated by 
the legislature. 


A New Locus of Authority 
for Impact Fees? 

The St. Johns ordinance ultimately 
failed because it was not ambitious 
enough. The exemption of childless or 
“nonuser” households established a 
closer nexus between fees paid and 
benefits received, but brought the ordi- 
nance dangerously near a collision with 
the constitutional guarantee that 
schools are free to their users. Judicial 
surgery ironically relaxed the “rational 
nexus” between fee paid and benefit 
received, and broadened the class of 
feepayers to include those properties 
which have the potential to use the 
schools, even if their present occupants 
do not.!2 

The court’s constitutionally neces- 
sary retreat from the “user fee” analogy 
offers an opportunity for new reflection 
on the source of local governments’ 
authority to adopt impact fees. There 
is still no express power to be found in 
the constitution or in general law. If 
the implied power to impose service 
charges or user fees for governmental 
service cannot always serve as the 
authority for impact fees, another 
source of power must exist. 

The power of local government to tax 
is limited by Art. VII, §1 of the consti- 
tution. Except for the property tax, the 
authority to tax locally must be ex- 
pressly conferred by a general law. On 
the other hand, Art. VIII confers broad 
home rule powers of regulation on cit- 
ies and charter counties, and the 
legislature has conferred much of that 
same broad power on noncharter coun- 
ties. 

The regulatory power, in its broadest 
sense, offers the most satisfactory ex- 
planation for the authority to impose 
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impact fees. Such fees are more than 
mere service or usage fees, collected in 
advance for the capital construction 
and subsequent availability of a utility 
or similar quasi-proprietary public serv- 
ice. They are more properly viewed as 
conditions placed upon new develop- 
ment through the police power, in order 
to reduce an otherwise adverse impact 
on the public weal.!3 In Palm Beach 
County, the Fourth District noted!4 
“properly limited impact fees for educa- 
tional or recreational purposes should 
be construed as regulations. Charac- 
terization as a regulation is particu- 
larly appropriate where an impact fee 
is used to complement other land use 
measures such as in lieu fees or dedica- 
tions.” 

Use of the regulatory power as a 
basis for understanding impact fees is 
not without problems. If the govern- 
ment may use that power to condition 
development permits on the payment 
of money which the government other- 
wise has no authority to demand under 
its taxing powers, the potential for 
abuse exists.!5 Safeguards against such 
abuse of impact fees have evolved into 
the “dual rational nexus” test, by which 
a court first measures the relationship 
between the proposed development and 
the need for the regulation, and then 
proceeds to an examination of the di- 
rect and relatively exclusive benefit to 
be received by the feepayer from the 
payment. Using that analysis, the Su- 
preme Court in St. Johns County found 
that the ordinance satisfied the first 
“prong” after judicial reconstruction, 
but failed the second part because of 
excessive benefits to the exempted mu- 
nicipal developments. 

If the authority for impact fees is 
grounded at the center of the police 
power rather than the “user fee” pe- 
numbra of proprietary power, the so- 
called “dual rational nexus” test is but 
an articulation of the limits imposed 
on the police power by substantive due 
process. In Wald Corp. v. Metropolitan 
Dade County, 338 So.2d 863 (Fla. 3d 
DCA 1976), cert. denied, 348 So.2d 955 
(Fla. 1977), the court examined alter- 
native standards employed by other 
jurisdictions to test the validity of de- 
veloper exactions, which are conceptu- 
ally related to impact fees. The 
possibilities ranged from those juris- 
dictions which uphold exactions 
“reasonably related to potential 
needs”!6 to those which require a “ra- 


tional nexus!’ to those which require 
that the need for the exaction be “spe- 
cifically and uniquely attributable” to 
the development.!® The U.S. Supreme 
Court in Nollan v. Cal. Coastal Comm., 
483 U.S. 825 (1987), rejected a devel- 
oper exaction which did not “substan- 
tially advance” a legitimate state 
interest, and in so doing it cited ap- 
provingly state court decisions from 
both the “reasonably related” and “ra- 
tional nexus” groups. It thus appears 
that substantive due process, at least 
as federally defined, may not require 
as tight a nexus as the Florida courts 
have heretofore demanded between ex- 
action and benefit. 


New Issues 

In its required departure from the 
user fee analogy which first sustained 
impact fees, the Florida Supreme Court 
in St. Johns County entered territory 
less well-marked. Two issues of major 
interest to schools remain murky. 

* Credits for contributions to other 
revenue sources 

The court suspended the St. Johns 
school impact fee until it is made appli- 
cable to “substantially all” of the 
population of the county, in part be- 
cause of its view that the restriction of 
impact fees to construction in unincor- 
porated areas would necessarily 
require the diversion of ad valorem 
taxes disproportionately to school con- 
struction within municipalities. 

Ad valorem taxes are not the only 
source of funds for school construction. 
Public Education Capital Outlay 
(PECO) funds are derived from the 
gross receipts tax on utilities. Capital 
Outlay and Debt Service (CO & DS) 
funds are received from automobile li- 
cense tag fees. There is patently no 
rational nexus between the activity 
producing the revenue (utility usage, 
automobile registration) and the need 
to build new school capacity. Likewise 
until the Supreme Court expressed its 
concern in St. Johns County about the 
diversion of ad valorem taxes to mu- 
nicipal school construction, no one has 
suggested that there must be a rational 
nexus between taxes paid (whether ad 
valorem, automobile registration, or util- 
ity gross receipts) and benefits received 
by the taxpayer. The caveat in Dune- 
din about diversion of impact fees to 
create a “windfall” for existing custom- 
ers applied to the diversion of user fees, 
not taxes. This aspect of the St. Johns 


County decision is, therefore, unset- 
tling if it means anything more than 
that the exemption of municipal prop- 
erties from the school impact fee was 
capricious. 

The PECO and CO & DS funds re- 
ceived from the state have historically 
been inadequate to fund local school 
expansion. The lion’s share of capital 
for new school construction has tradi- 
tionally been provided by general 
obligation bond issues, which are in 
turn repaid by ad valorem taxes. Those 
taxes fall on: residential, commercial, 
industrial, and agricultural properties. 
Only the residential properties have a 
clear nexus to the need for school con- 
struction; no direct need for schools is 
occasioned by the creation of farms or 
factories. 

When impact fees are based on a 
“user fee” analogy, it is necessary to a 
determination of the feepayer’s pro rata 
share of capital that all other prospec- 
tive capital contributions from other 
user fees be taken into account as 
credits. For example, when water and 
sewer impact fees are assessed, and 
monthly usage fees also include a capi- 
tal component either in retirement of 
old bonds or subsidy of the impact fee, 
credit must be given to the feepayer for 
those contributions, or else the pro rata 
share will be exceeded. 

No case has yet held that credits 
must be allowed to an impact feepayer 
for taxes and other nonfee revenues 
generated by the new development. 
Segregation of the utility gross receipts 
tax underlying PECO dollars by the 
source of the tax, so as to provide 
impact fee credit to each new feepaying 
home for its PECO contribution, would 
be a formidable undertaking. It is only 
slightly less intimidating to contem- 
plate the possibility of required credits 
for property taxes which a feepayer 
may contribute to the retirement of 
existing school bonds. Must the taxes 
from nonresidential properties received 
for such bond retirement be credited? 
If so, how? What would be the effect of 
future voter approval of new bond is- 
sues? Would rebates then be required 
to those who have already paid a pro 
rata share of construction needs 
through impact fees? Have future 
school boards been committed to con- 
tinue the spending of PECO or CO & 
DS dollars on new school construction? 
Does a board of county commissioners 
have the right to force its own views 


on these questions, as a condition to its 
adoption of an impact fee for the bene- 
fit of the school district? If so, is power 
over school finance decisions lost? The 
preferred answer to these imponder- 
ables is that user fee credits may be 
required against impact fees which are 
user-based, but credits to feepayers for 
other taxes paid are never required, 
and abuses may be checked through 
traditional equal protection challenges. 
¢ Problem of Intergovernmental 
Relations 

In its initial opinion, the Supreme 
Court in St. Johns County suspended 
the county ordinance until cities con- 
taining “substantially all” of the 
population had agreed to its enforce- 
ment. The revised opinion makes no 
reference to municipal consent, but re- 
quires that the ordinance be applicable 
countywide. 

The adoption of a school impact fee 
requires the coordination of the inter- 
ests of three separate levels of 
government: school district, county, 
and municipality. The St. Johns 
County decision clarifies the powers 
and duties of the school district and the 


county with respect to school funding, 
but has not affirmatively removed the 
potential for conflict between these gov- 
ernments and municipalities. Yet if 
municipal consent is required before a 
county may lawfully impose a school 
impact fee, 51 percent of the voters in 
the smallest municipality may effec- 
tively veto such a fee countywide. 

No less important is the need for 
agreement between the school district 
and the board of county commissioners 
as to the necessity and amount of the 
impact fee. F.S. §235.193 requires close 
coordination between schools and local 
governments to ensure the availability 
of new schools concurrent with the 
impact of new development, but educa- 
tion is not yet a mandatory element of 
local government comprehensive plans 
under Ch. 163. When educational ele- 
ments are voluntarily adopted or, in 
the future, required as part of the 
plans of general-purpose local govern- 
ments, meeting the capital require- 
ments of school expansion concurrent 
with new development will become a 
precondition to development permits. 
At present, no express concurrency re- 
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quirement exists for schools. 

Art. IX, §4 of the constitution estab- 
lishes no more than one school district 
per county. Although the court in Sz. 
Johns County held that the require- 
ment of “uniform” schools does not 
mean statewide uniformity of financ- 
ing techniques, its treatment of the 
exemption issues makes it clear that a 
uniform level of service within a single 
district is required. F.S. §236.24(1) pro- 
vides that the district school fund 
includes “appropriations by county com- 
missioners,’ but no mention is made 
of appropriations from constituent mu- 
nicipalities of the district. 

City of Ormond Beach v. County of 
Volusia, 535 So.2d 302 (Fla. 5th DCA 
1988), held that the provision of an 
intracounty arterial and collector road 
system was a function of county gov- 
ernment, and that it was not within 
the power of a municipality to nullify 
a county transportation impact fee 
within municipal limits. Since Volusia 
County’s charter did not provide for the 
supremacy of county ordinances, the 
decision turned on the fact that mu- 
nicipal power under Art. VIII, §2 of the 
constitution is confined to the enact- 
ment of ordinances “for municipal 
purposes,” and mere obstruction of a 
countywide function is not a valid mu- 
nicipal purpose. 

The original opinion of the Supreme 
Court in St. Johns County required 
municipal consent before the school 
impact fee could be enforced. The re- 
vised opinion provides only that the fee 
must be enforceable countywide to be 
lawful. The opinion does not clearly 
establish the preemptive power of coun- 
ties to adopt countywide school impact 
fees. Nevertheless so long as municipal 
residents are permitted to vote in the 
election of county commissioners, coun- 
ties must have powers and functions 
within municipalities. !9 


Conclusion 

The Supreme Court’s decision in St. 
Johns County is a promising opening 
of a number of important issues for 
local governments. At a time of wide- 
spread revenue shortfalls, it offers an 
escape from Florida’s historic subsidy 
of new schools for new development 
through bond issues and general taxes. 
Its implementation will nevertheless 
require increased coordination and po- 
litical and economic efficiency among 
schools, counties, and cities. For those 
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governments which succeed in that proc- 
ess, a rationale for impact fees which 
abandons the user fee analogy and 
relies completely on the constitution- 
ally based regulatory power of local 
governments offers broad new opportu- 
nities for local creativity in the 
generation of revenues. 
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Defending the Sovereign in §1983 
Police Misconduct Cases: 


he number of cases involv- 

ing civil rights litigation as 

a result of alleged police mis- 

conduct has grown exponen- 
tially within recent years. The plethora 
of case law arising from this surge of 
litigation has made civil rights one of 
the most rapidly expanding areas of 
the law. This article will provide a brief 
overview of the law concerning liability 
of a sovereign in police misconduct 
cases brought pursuant to 42 U.S.C. 
§1983. The vast number of issues 
raised in civil rights actions obviously 
precludes an exhaustive analysis. How- 
ever, the article will explore the basic 
burden of proof requirements and some 
defenses which are available in this 
type of claim. 


Policy or Custom Requirement 

Section 1 of the Civil Rights Act of 
1871, Rev. Stat. §1979, now codified 
as 42 U.S.C. §1983 (1982 ed.), creates 
a remedy for violations of civil rights 
committed by persons acting under 
color of state law.! 42 U.S.C. §1983 
provides in relevant part: 


Every person who, under color of any stat- 
ute, ordinance, regulation, custom, or usage, 
of any State ... subjects, or causes to be 
subjected, any citizen of the United States 
or other person within the jurisdiction 
thereof to the deprivation of any rights, 
privileges, or immunities secured by the 
Constitution and laws, shall be liable to the 
party injured in an action at law, suit in 
equity, or other proper proceeding for re- 
dress.” 


U.S. Supreme Court jurisprudence 
has established the guidelines by which 
a sovereign can be held liable for the 
actions of its police officers in §1983 
suits. In the landmark case of Monell 
v. New York City Department of Social 
Services, 98 S. Ct. 2018 (1978), the 
Supreme Court held that, in order to 
sustain a claim for violation of one’s 
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civil rights as a result of discrimina- 
tion, a claimant is required to allege 
and prove a citywide policy or custom 
of discrimination. This requirement 
similarly applies to §1983 actions stem- 
ming from allegations of police 
misconduct.’ Additionally, courts have 
held that a plaintiff is required to 
establish that the alleged policy or 
custom was the “moving force behind 
the constitutional violation” alleged.5 
In this regard, a sovereign cannot be 
held liable for alleged constitutional 
deprivations at the hands of individual 
police officers under §1983 solely on 
the basis of respondeat superior.® 


Inadequate Training Claim 
Because it is often difficult for a civil 

rights claimant to establish any spe- 

cific policy or custom which the 


sovereign has “officially sanctioned or 
ordered; many claimants in police 
misconduct cases resort to asserting 
that constitutional violations occurred 
as a result of the sovereign’s failure to 
train its officers. This claim was spe- 
cifically addressed by the U.S. Supreme 
Court in City of Canton v. Harris, 109 
S. Ct. 1197 (1989), where the Court 
stated: “[O]nly where a municipality’s 
failure to train its employees in a rele- 
vant respect evinces a ‘deliberate 
indifference’ to the rights of its inhabi- 
tants can such a shortcoming be 
properly thought of as a City ‘policy or 
custom’ that is actionable under 
§1983."8 

The recent case of Rivas v. Freeman, 
940 F.2d 1491 (11th Cir. 1991), illus- 
trates the “deliberate indifference” 
standard in the context of a sovereign’s 
alleged failure to ensure adequate train- 
ing of its officers. In that case, Rivas 
was a passenger in an automobile 
which was stopped by a sheriffs deputy 
in Marathon, Florida. Although Rivas 
produced a Florida drivers license, a 
U.S. Immigration and Naturalization 
card, and a Social Security card, the 
deputy was given information that an 
individual with a similar description 
and name was under supervision by 
the Florida Department of Corrections, 
Probation, and Parole Services. With- 
out checking the department’s records 
in order to confirm the status of the 
probationer, the deputy was given in- 
structions by an individual from the 
department to arrest Rivas.!° Rivas 
thereafter remained in prison for six 
days following his initial stop. It was 
later determined that the wrong per- 
son had been arrested, and he was 
released.!! 

Rivas subsequently initiated a §1983 
action against the individual deputies, 
members of the Department of Correc- 
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tions, and the Sheriff of Monroe 
County, among others. Following a 
bench trial, the court awarded him 
$100,000 in compensatory damages, 
and the sheriff and deputies ap- 
pealed.!2 

Although the 11th Circuit reversed 
the lower court’s ruling against the 
deputies, the judgment against the sher- 
iff was affirmed on the grounds that 
he failed to establish “sufficient and 
appropriate procedures and policies re- 
garding identification of arrestees, 
warrantless searches, and computer 
checks for information.”!° At trial, it 
was shown that the sheriff was the 
individual who was directly responsi- 
ble for creating policies and customs 
concerning identification of suspects, 
and that he had failed to establish any 
such policies or customs. Evidence was 
presented that the lack of policies and 
procedures caused plaintiff's arrest and 
incarceration. !4 

The Rivas court held that the sheriff 
could be held liable due to the existence 
of improper policies, or from the ab- 
sence of an adequate policy.'® Because 
Rivas alleged and proved that the lack 
of policies or procedures concerning 
identification and incarceration of sus- 
pects resulted in a “deliberate indiffer- 
ence” to his constitutional rights, 
judgment against the sheriff was af- 
firmed.!6 


Negligence Alone 
Insufficient Under §1983 

In Rivas, the sheriff's lack of policies 
was found to amount to “deliberate 
indifference” to Rivas’ constitutional 
rights. However, the court noted that 
Rivas could not have prevailed had he 
only proved that the sheriff was negli- 
gent, pursuant to the Supreme Court’s 
holding in Daniels v. Williams, 106 S. 
Ct. 662 (1986). In that case, the Su- 
preme Court held that negligent 
conduct alone was insufficient to im- 
pose liability in a §1983 action.!7 

In Daniels, a prison inmate brought 
a §1983 claim against the deputy sher- 
iff to recover for injuries allegedly 
sustained when he slipped and fell on 
jail stairs. The district court granted 
the deputy’s motion for summary judg- 
ment, and the court of appeals 
affirmed.'8 In affirming the Fourth Cir- 
cuit Court of Appeals’ holding that 
allegations of negligence cannot result 
in a deprivation within the meaning 
of the due process clause, the Daniels 
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Court stated: 


Far from an abuse of power, lack of due 
care, such as respondent’s alleged negli- 
gence here, suggests no more than a failure 
to measure up to the conduct of a reasonable 
person. To hold that injury caused by such 
conduct is a deprivation within the meaning 
of the due process clause would only trivial- 
ize the centuries-old principle of due process 
of law.}9 

Cases which followed Daniels have 
extended the Court’s exclusion of negli- 
gence actions to fact patterns which 
involve the alleged failure to protect a 
prison inmate from another inmate,?° 
and the alleged negligence of an officer 
who arrested a pretrial detainee who 
committed suicide.?! Accordingly, it ap- 
pears that the question of whether a 
particular action will be sustained in 
the context of §1983 depends largely 
on the pleader’s classification of the 
facts giving rise to the action. See, e.g., 
Partridge v. Two Unknown Police Offi- 
cers of the City of Houston, Texas, 791 
F.2d 1182 (5th Cir. 1986) (§1983 com- 
plaint of parents of pretrial detainee 
who committed suicide satisfactorily 
alleged a claim for failure to staff, 
train, and supervise detention center); 
Ramirez v. Garcia, 898 F.2d 224 (1st 
Cir. 1990) (negligence-based complaint 
alleged sufficient facts which a jury 
could feasibly conclude constituted a 
violation of the due process clause); 
Burch v. Apalachee Community Mental 
Health Services, Inc., 840 F.2d 797 
(11th Cir. 1988) (allegation that plain- 
tiff was never provided with court 
ordered evaluation necessary for invol- 


untary placement in mental treatment 
facility stated claim for relief under 
§1983); Taylor v. Ledbetter, 818 F.2d 
791 (11th Cir. 1987) (allegation that 
state and county officials were grossly 
negligent and deliberately indifferent 
in placing child with abusive foster 
parents stated claim for relief under 
§1983). 


Eleventh Amendment 
Sovereign Immunity 

Absent waiver by the state, the Elev- 
enth Amendment to the U.S. Constitu- 
tion prohibits suits in federal court 
against the state which are brought 
by citizens of another state.22 Addition- 
ally, the Eleventh Amendment has long 
been interpreted to preclude suits 
against the state by citizens of that 
state.23 In the context of §1983 actions, 
the Eleventh Amendment will bar pen- 
dent state law claims against the state 
as well as claims which arise from 
alleged constitutional violations.”4 


Immunity for States Only 

In order to determine whether a sov- 
ereign can enjoy the “jurisdictional 
bar”25 afforded by the amendment, the 
initial determination to be made is 
whether the suit is one against a state 
official, agency, entity, or the state 
itself.26 

Courts have long recognized that the 
Eleventh Amendment bar cannot be 
circumvented by simply naming an in- 
dividual state official or agency as a 
nominal defendant, where the state is 
in fact the real party in interest.?’ 
Accordingly, courts will look at several 
factors in making the determination 
of whether the state is the “real party 
in interest,’ and therefore entitled to 
the protection of the Eleventh Amend- 
ment. 

One of the many factors in this deter- 
mination is the source of the damages 
which are sought. The 11th Circuit has 
held, “[W]here the damages sought 
clearly would come from the public 
treasury and not from the named indi- 
vidual defendant, it is impossible to 
maintain the fiction that the suit is not 
against the state.”28 

The recent case of Hufford v. Rod- 
gers, 912 F.2d 1338 (11th Cir. 1990), 
illustrates the application of this prin- 
ciple. In Hufford, a mother brought a 
§1983 claim against a county sheriff 
and deputies after an improper seizure 
of her child.29 After a jury trial, the 


jury returned a verdict against the 
sheriff only.°° 

On appeal, the sheriff argued that 
plaintiffs claim was barred under the 
Eleventh Amendment. The 11th Cir- 
cuit rejected this argument, noting that 
the Florida Constitution enumerates 
the office of “sheriff” as a “county offi- 
cer.”31 The Hufford court also found 
that Florida statutes permit sheriffs 
to control the day-to-day operations of 
their office, the county pays the sher- 
iffs salary, county taxes fund the 
sheriff's budget, and that no provision 
of Florida law allocated state monies 
to a Florida sheriff in order to satisfy 
a judgment against that sheriff.32 Ac- 
cordingly, the court concluded that the 
sheriff was acting as a county official 
alone, and was not entitled to the im- 
munity afforded by the Eleventh 
Amendment.*3 


Counties and 
Municipalities Excluded 

As noted in Hufford, courts will con- 
strue the Eleventh Amendment to 
extend only to actions against a state 
or its agencies. The Eleventh Amend- 
ment will not immunize municipalities, 
counties, and other “discrete political 
subdivisions that are sufficiently inde- 
pendent from the state.” These entities 
must therefore limit their defenses to 
the merits of a civil rights plaintiffs 
claim.*4 See, e.g., Draper v. Coombs, 
792 F.2d 915 (9th Cir. 1986) (damages 
claimed against city and local police 
officers under §1983 did not involve 
Eleventh Amendment concerns); Thorn- 
quist v. King, 626 F.Supp. 486 (M.D. 
Fla. 1985) (Eleventh Amendment im- 
munity extends to states and state 
officials, but not to independent politi- 
cal entities such as counties or 
municipalities). 


Conclusion 

Although the express language of 
§1983 appears to be an all-embracing 
reference to “the Constitution,” it 
should be noted that the Supreme 
Court declined to give it a broad inter- 
pretation for several years.*5 Upon 
review of cases which follow Monell,36 
it becomes apparent that the Supreme 
Court has expanded the scope of a civil 
rights claimant’s recovery under §1983, 
but limited procedural aspects with 
regard to the “policy or custom” re- 
quirement, and further instilled 
limitations with regard to negligence- 


based actions and availability of sover- 
eign immunity defenses. As the case 
law continues to define the scope of 
§1983, it will be interesting to see how 
courts further interpret the act.7 
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TAX LAW NOTES 


Information Reporting and 
Record Maintenance Requirements 


Under IRC §§6038A and 6038C 


uring the past few years, 

Congress and the Internal 

Revenue Service! have 

given increased attention 
to the income taxation of foreign indi- 
viduals and businesses. Provisions 
such as the transfer pricing rules of 
Code §482? have often been the focus 
of such increased attention.? In order 
to assist the IRS in enforcing these 
provisions, Congress has enacted vari- 
ous reporting requirements for trans- 
actions involving foreign businesses or 
foreign investors. Two examples of 
these reporting requirements are Code 
§§6038A and 6038C. 

On June 14, 1991, the IRS issued 
final regulations (the “final regula- 
tions”) under Code §§6038A and 
6038C.4 These final rules describe re- 
porting and recordkeeping require- 
ments under which foreign-owned U.S. 
corporations and foreign corporations 
operating in the United States must 
maintain records “sufficient to estab- 
lish the correctness of the federal 
income tax return” and require that 
such corporations be designated as 
agents for service of process in tax 
matters for foreign affiliates that en- 
gage in transactions with them. If these 
provisions are not complied with, the 
IRS is empowered to apply extremely 
severe penalties.* A corporation that, 
together with all related “reporting cor- 
porations” (as defined below), has less 
than $10 million in gross receipts in a 
year will be exempt from the record 
maintenance and agent authorization 
requirements of Code §6038A. How- 
ever, even a corporation with less than 
$10 million in gross receipts will con- 
tinue to be subject to the reporting 
requirements of Code §6038A.7 

Basically, the information reporting 
embodied in §§6038A and 6038C re- 
quires the disclosure of “reportable 
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transactions” between a “reporting cor- 
poration” and a “related party.” A 
“reporting corporation” is generally de- 
fined as either a domestic corporation 
which has at least one foreign share- 
holder who directly or indirectly owns 
at least 25 percent of such corporation 
by vote or value, or any foreign corpo- 
ration (regardless of ownership) which 
is engaged in a trade or business within 
the United States. Any U.S. corpora- 
tion that is a wholly owned subsidiary 
of a foreign corporation will be a re- 
porting corporation. Similarly, any 
foreign corporation that is engaged in 
a U.S. trade or business through a 
branch or, in the case of a treaty juris- 
diction, a permanent establishment, 
will be a reporting corporation.9 

A “related party” is defined as: i) a 
direct or indirect 25-percent foreign 
shareholder of the reporting corpora- 
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tion; ii) any person related by owner- 
ship (within the meaning of Code 
§267(b) or §707(b)(1)) to the reporting 
corporation or related to a 25-percent 
foreign shareholder of the reporting 
corporation; or iii) any person related 
to the reporting corporation under the 
“control” standard of Code §482 and 
the regulations thereunder.!° 

“Reportable transactions” generally 
include any sales and purchases of 
inventory, rents and royalties, pay- 
ments for services, commissions, 
interest, insurance premiums, and any 
other payments not specifically identi- 
fied, but only to the extent that such 
amounts are taken into account for the 
determination and computation of the 
reporting corporation’s taxable income 
(e.g., capital contributions are not re- 
portable under this category).!! 

Each reporting corporation is re- 
quired to make a separate annual 
information return on IRS Form 5472 
with respect to each related party with 
which the reporting corporation has 
engaged in one or more related party 
transactions (“reportable transactions”) 
during the taxable year. Such report- 
ing is required regardless of whether 
the reportable transactions affect the 
amount of any tax due under the Code. 
However, transactions are not required 
to be reported when neither party is a 
U.S. person under Code §7701(a)(30) 
and the transaction will not generate: 
a) gross income from sources within 
the United States; b) income which is 
effectively connected or treated as ef- 
fectively connected (such as sales of 
U.S. real property interests) with the 
conduct of a trade or business in the 
United States; or c) any expense, loss, 
or other deduction that is allocable or 
apportionable to such income.!2 IRS 
Form 5472 is filed with the corpora- 
tion’s annual U.S. income tax return 


< 
} 


and a separate copy is filed with the 
IRS service center in Philadelphia.!% 


Contents of IRS Form 5472 

The information which must be dis- 
closed on an IRS Form 5472 includes 
identifying facts regarding the report- 
ing corporation;!* identifying factual 
information with respect to each re- 
lated party with which the reporting 
corporation has had a reportable trans- 
action during the taxable year;!5 the 
dollar amounts of all reportable trans- 
actions with each foreign related 
party;!® and information relevant to 
establishing that the tax basis or in- 
ventory cost of goods imported by the 
taxpayer from a foreign related party 
is not higher than its custom’s valu- 
ation. 


Record Maintenance 
Requirements 

The final regulations provide that a 
reporting corporation must keep the 
permanent books of account or records 
as required by Code §6001, including 
any records that may be “relevant” to 
determining the correct U.S. tax treat- 
ment of transactions with related 
parties. The relevance of such records 
with respect to related party transac- 
tions will, however, be determined on 
the basis of all of the facts and circum- 
stances. It thus appears that the 
relevance standard has little utility in 
practice as a limit on the number or 
types of records that must be main- 
tained (or created) in order to comply 
with the record maintenance require- 
ments.!7 

The final regulations, however, pro- 
vide a safe harbor under which the 
reporting corporation will be deemed 
to be in compliance with Code §§6038A 
and 6038C if the following documents 
are maintained: a) original entry books 
and transaction records; b) “[mJaterial 
profit and loss statements” of the re- 
porting corporation and all related 
parties which reflect profit or loss of 
the related party group attributable to 
U.S.-connected products or services; c) 
all “pricing documents” relevant to es- 
tablishing the appropriate price or rate 
for transactions between the reporting 
corporation and its foreign related par- 
ties; d) foreign country and third party 
filings of financial and other informa- 
tion relating to transactions between 
the reporting corporation and any for- 
eign related party; e) ownership and 
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capital structure records; and f) records 
of loans, services, and other nonsales 
transactions. 

Generally, records which do not oth- 
erwise exist will not have to be created 
in order to fall within the safe harbor. 
However, basic accounting records suf- 
ficient to document the U.S. tax effects 
of transactions between related parties 
and records sufficient to produce “ma- 
terial profit and loss statements” must 
be created if they do not otherwise 
exist.19 

Such records generally must be main- 
tained in the United States (even if 
originally generated, prepared, or pos- 
sessed by a foreign related party) or 
they must be readily available for in- 
spection by the IRS in the United 
States within specified time periods. 


Authorization of Agents 
for Service of Process 

Within 30 days of a request by the 
IRS, a foreign related party must author- 
ize the reporting corporation to act as 
its limited agent for purposes of accept- 
ing service of process in tax matters. 
The agency relationship is established 
solely for the purpose of permitting the 
IRS to examine certain foreign-based 
books and records, to produce testi- 
mony of witnesses, and to effect service 
and enforcement of administrative sum- 
monses with respect to records or 
testimony pertaining to related party 
transactions. Such authorization does 
not affect the determination of whether 
the foreign related party is engaged in 
a trade or business or has a permanent 
establishment in the United States un- 
der any income tax treaty.?° 


Penalties 

Severe penalties may be imposed for 
failures to comply with the require- 
ments of Code §§6038A and 6038C. 
Monetary penalties may be imposed for 
failures to: i) file a substantially com- 
plete IRS Form 5472; ii) maintain or 
cause another to maintain required 
records; and iii) produce records main- 
tained outside the United States within 
the time prescribed by the regulations. 
A $10,000 penalty may be imposed for 
each taxable year in which a given 
failure occurs and for each related 
party with respect to which records 
were not maintained or the reporting 
requirement was not satisfied.?! Com- 
mencing 90 days after notification from 
the IRS of noncompliance, the penalty 
increases by an additional $10,000 with 
respect to each related party for each 
30-day period (or portion thereof) of 
noncompliance. The foregoing penal- 
ties will be waived if there is “reason- 
able cause” for noncompliance. Reason- 
able cause is determined on a case-by- 
case basis, based on all pertinent facts 
and circumstances.?2 

In addition to the foregoing mone- 
tary penalties, a “noncompliance pen- 
alty” may be applied in cases where a 
related party fails to satisfy the agent 
designation requirement or a reporting 
corporation fails to timely comply or 
quash an IRS summons concerning a 
related party transaction.2° Where the 
noncompliance penalty is applicable, 
the district director may determine 
both the allowable deductions paid or 
incurred and the cost of property pur- 
chased in a related party transaction. 
This determination is in the “sole dis- 
cretion” of the district director, based 
on such Knowledge as the district direc- 
tor may choose to obtain. 


Conclusion 

The reporting and recordkeeping 
rules embodied in the final regulations 
reflect the congressional intent to en- 
hance the ability of the IRS to enforce 
the Internal Revenue Code where for- 
eign-owned U.S. corporations and for- 
eign corporations operating in the 
United States are involved. In the fu- 
ture, foreign taxpayers can expect that 
the foregoing reporting requirements 
will lead to heightened scrutiny by the 
IRS of their business operations in the 
United States. 
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2 All Code references are to the Internal 
Revenue Code of 1986, as amended, unless 
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“In any case of two or more. . . businesses 
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4T.D. 8353, 1991-28 I.R.B. 7; Treas. 
Reg. §§1.6038A-1 to 1.6038A-7, 1.6038C-1. 

5 Treas. Reg. §1.6038A-3(a)(1). 

§ Code §6038A(d) (see text at footnotes 
21 and 22, infra). 

7 Treas. Reg. §1.6038A-1(h). A corpora- 
tion (together with its related reporting 
corporations) not qualifying for the $10 mil- 
lion/gross receipts exception may neverthe- 
less be exempt from the record maintenance 
and agent authorization requirements 
where its gross payments made to and 
received from its foreign related parties 
aggregate to: a) not more than $5,000,000; 
and b) less than 10 percent of the gross 
income which is reportable by the reporting 
corporation (or all related reporting corpo- 
rations) for U.S. income tax purposes. Treas. 
Reg. §1.6038A-1(i). 

8 Code §§6038A(a), 6038C(a); Treas. 
Reg. §1.6038A-1(c), (e) (modified construc- 
tive ownership rules under Code §318 are 
applied in determining indirect ownership 
by a foreign shareholder); Treas. Reg. 
§1.6038A-1(f) (definition of foreign share- 
holders); Treas. Reg. §1.6038C-1. 

° Treas. Reg. §1.6038A-1(c)(1), (c)(5). In 
order to qualify as a corporation entitled to 
the benefits of a tax treaty, a corporation 
must “timely and fully” comply with these 
treaty-based return position reporting re- 
quirements of Code §6114. Treas. Reg. 
§1.6038A-1(c)(5). 

10 Code §6038A(c)(2). While Code §§267(b) 
and 707(b)(1) provide objective standards 
of relatedness, Code §482 is a subjective 
test of common control. Given the signifi- 
cant penalties discussed below, the 
application of the facts and circumstances 
test in Code §482 may cause the reporting 
requirements under Code §§6038A and 
6038C to be a trap for the unwary. Treas. 
Reg. §1.6038A-1(m) (Example 5) (two corpo- 
rations deemed related parties where the 
same shareholder owns 100 percent of one 
corporation and 25 percent of a second, 
widely-held corporation); cf. Treas. Reg. 
§1.6038A-1(m) (Example 6). 

11 If a transaction would otherwise be 
reportable, it is still reportable even if non- 
monetary consideration (e.g., property or 
services) is involved, or if no consideration 
at all is involved in the transaction. Treas. 
Reg. §1.6038A-2(b)(4). The reporting require- 
ments of Treas. Reg. §1.6038A-2 (relating 
to the filing of Forms 5472) are generally 
effective for taxable years beginning after 
July 10, 1989. Treas. Reg. §1.6038A-1(n)(2). 


66 THE FLORIDA BAR JOURNAL/FEBRUARY 1992 


However, these reporting requirements are 
only effective for taxable years beginning 
after December 10, 1990, as they apply to 
corporations whose sole trade or business 
is a banking, financing, or similar business 
as defined in Treas. Reg. §1.864-4(c)(5)(i). 
Id. 

12 Treas. Reg. §1.6038A-2(a)(2). 

13 Treas. Reg. §1.6038A-2(d). 

14 The following identifying information 
is required: the name, address, and tax- 
payer identification number (TIN) of the 
reporting corporation; each country in which 
it files an income tax return as a resident; 
its country of organization or incorporation; 
its total assets; the places in which it con- 
ducts business; its principal business 
activity; the name, address, and TIN of each 
25-percent foreign shareholder; the coun- 
tries in which such shareholder files income 
tax returns as a resident; the place such 
shareholder conducts its business; such 
shareholder’s country of incorporation, or- 
ganization, or citizenship; the number of 
Forms 5472 filed for the taxable year; and 
the aggregate value in U.S. dollars of gross 
payments made with respect to all foreign 
related party transactions as reported on 
all Forms 5472. Treas. Reg. $1.6038A- 
2(b)(1). 

15 The following factual information with 
respect to each related party is required: 
name, address, and TIN; the nature of the 
related party’s business and principal place 
or places such business is conducted; each 
country in which the related party files an 
income tax return as a resident; and the 
relationship of the reporting corporation to 
the related party. Treas. Reg. §1.6038A- 
2(b)(2). 

16 If the related party is a foreign person 
and the reportable transaction involves non- 
monetary or no consideration, the reporting 
corporation must provide the following in- 
formation on Form 5472 with respect to 
such transaction: a description of all prop- 
erty (including money), rights, or obligations 
transferred in the transaction; a description 
of all services performed as part of the 
transaction; and a reasonable estimate of 
the fair market value of such property, 
rights, obligations, or services. Treas. Reg. 
§1.6038A-2(b)(4); see T.D. 8353, 1991-28 
LR.B. at 8. 

17 Future controversies concerning the re- 
cordkeeping requirements of Code §6038A 
may focus on which documents are neces- 
sary for IRS inquiries. See United States v. 
Mobil Corp., 499 F.Supp. 479, 482 (N.D. 
Tex. 1980) (the IRS could not require a 
taxpayer to create documents or alter the 
form of existing records for its convenience). 

18 Treas. Reg. §1.6038A-3(a)(2), (c). Al- 
though these new record maintenance 
requirements generally were effective De- 
cember 10, 1990, records in existence on or 
after March 20, 1990, must be maintained 
without regard to the taxable year to which 
they relate. Treas. Reg. §1.6038A-1(n)(3). 
Records must be retained no “less than the 
applicable statute of limitations on assess- 
ment and collection with respect to the 
taxable year in which the transaction or 
item to which the records relate affects the 
U.S. tax liability of the [RJeporting [CJorpo- 


ration.” Treas. Reg. §1.6038A-3(g). 

19 Treas. Reg. §1.6038A-3(c)(1). 

20 Treas. Reg. §1.6038A-5(a). A specific 
authorization form is generally required to 
appoint an agent. Treas. Reg. §1.6038A- 
5(b). 

21 Code §6038A(d); Treas. Reg. §1.6038A- 
4(a). 

22 Under the appropriate circumstances, 
reasonable reliance on an information re- 
turn or the advice of an attorney, account- 
ant, or other professional can constitute 
sufficient reasonable cause to excuse the 
penalty. Treas. Reg. §1.6038A-4(b)(2)(iii). A 
specific reasonable cause exception is pro- 
vided for corporations with gross receipts 
during a taxable year of no more than 
$20,000,000 where the corporation: i) had 
no knowledge of the Code §6038A require- 
ments; ii) had limited presence and contact 
in the United States; and iii) promptly 
complied with IRS requests of information 
which were relevant to the reportable trans- 
actions (including the filing of an IRS Form 
5472). Treas. Reg. §1.6038A-4(b)(2)(ii). 

23 Code §6038A(e); Treas. Reg. §1.6038A- 
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FAMILY LAW 


1992: A Year to Rediscover 
the Best Interests of the Child 


ndackson v. State, 553 So.2d 719, 
727 (Fla. 4th DCA 1989), I made 
the following suggestion: 

I suggest that we are a society per- 
vaded with not just the visible dysfunctional 
family, but also invisible non-harmonious 
families which do not produce the tragedy 
of suicide, but do produce tragedies of emo- 
tionally unhealthy children who pass along 
their toxic shame to their own children. 

One psychologist has recently observed 
that our challenge is to change a society of 
human doers to human beings. We start 
with ourselves. Accordingly, to the bumper 
sticker question “Have you hugged your 
child today?” we now answer “Yes, my inner 
child.” We judges, I suggest, could set an 
example by learning to understand our- 
selves. Arthur Schopenhauer put such 
individual challenge best “All truth passes 
through three stages. First, it is ridiculed. 
Second, it is violently opposed. Third, it is 
accepted as being self-evident.”! 

My personal core belief was ex- 

pressed in Costa v. Costa, 429 So.2d 
1249, 1259 (Fla. 4th DCA 1983): 
It would be society’s greatest reward— 
tangibly and otherwise—were the future 
adult inhabitants of this state able to look 
back to the 1980’s and reflect how their 
predecessors finally came to recognize the 
priority to be given the well being of chil- 
dren. Such future citizens would undoubt- 
edly be the beneficiaries from (1) our present 
awareness that children are our most pre- 
cious gift and entitled to enjoy the happiness 
which those adults responsible for them can 
provide; and that they are our only priceless 
commodity—the key to the well-being of 
society; and (2) our recognition that without 
prioritizing the physical, emotional and edu- 
cational needs of children, all the efforts to 
eliminate crime, poverty and ignorance are 
only kneejerk, bandaid solutions which cure 
none of society’s basic ills. 

The foregoing having become the in- 
itial statement of purpose for The 
Florida Bar’s newly organized interdis- 
cipline Special Committee for the 
Needs of Children, it still rings true, 
nine years later. 

Our involvement in the best inter- 
ests of the child requires, in my view, 
unlocking a series of doors, the first of 
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which is getting in touch with our own 
feelings as adults to validate our inner 
child’s feelings from birth, to respect 
our inner child’s uniqueness and to 
allow our inner child’s self-esteem to 
grow and flower.2 

The next door we need to open is 
that of parenting to understand the 
multi-generational role—good or bad— 
our parenting plays. In doing so, in a 
way we are moving from human being 
to human doing. Since hearing Rever- 
end Glen Rediehs speak on parenting 
in 1984, I have often said that in child 
advocacy, parenting is the dog and 
everything else is the tail. 

This translates into educating our 
young people about parenting skills, 
and alerting our new mothers and fa- 
thers about realistic expectations of 
their children’s behavior to prevent 
and diffuse possible child abuse.® 


It means educating the community 
to understand that an infant, without 
bonding, can wind up a psychopathic 
killer as described in Magid and Mc- 
Kelvey’s High Risk: Children Without 
Conscience (1987); that a small child, 
without nurturing, will be a dysfunc- 
tional adult as described in Hayes’ 
Why Good Parents Have Bad Kids 
(1989); and that by the time a child is 
as young as three, he or she becomes 
“shame based” because of dysfunctional 
parents as John Bradshaw’s books, 
such as Bradshaw On: The Family 
(1988), so vividly describe.4 

In his most recent best selling Home- 
coming: Reclaiming and Championing 
Your Inner Child (1990), Mr. Bradshaw 
says: 

Parenting—The Hardest 
Job of All 

Being a good parent is a tough job. I believe 
it is the hardest job any of us will ever do. 
To be a good parent, you must be mentally 
healthy. You need to be getting your own 
needs met through your own resources, and 
you need a spouse or significant other to 
support you in the process. Above all, you 
must have healed your own wounded inner 
child. If your inner child is still wounded, 
you will parent your child with this fright- 
ened, wounded, and selfish inner child. You 
will either do a lot of what your parents did 
to you or you will do just the opposite. 
Either way, you will be trying to be the 
perfect parent your wounded inner child 
dreamed of. However, being just the oppo- 
site is equally damaging to your children. 
Someone once said, “One hundred and eighty 
degrees from sick is still sick.” 


Id. at 87 (emphasis in original). 

F.S. §61.13(2)(b)2 establishes as the 
public policy of this state that shared 
parental responsibility shall be ordered 
unless it would be detrimental to the 
child. In “Child Custody in Divorce,” 
by Professor Laurance Hyde, Jr., Juve- 
nile and Family Law Journal, spring 
1984, the author suggests that shared 
parenting is a message to the child 


THE FLORIDA BAR JOURNAL/FEBRUARY 1992 67 


< 


that says your mother and father both 
love you very much and are both going 
to care for you. If the child is to 
understand it whenever possible and 
if the parents are to give the message 
to the child whenever possible, then 
we lawyers and judges should view 
ourselves as Western Union—making 
sure the message is delivered and un- 
derstood. 

Section 61.13(3) lists in subsections 
(a) through (j) the blanks that must be 
filled with solid, accurate information 
so that the trial court’s decision upon 
the best interests of the child rests on 
a sure, factual footing, to bring the 
dissolution contest quickly to an end 
with an enlightened plan for the child’s 
future. 

Section 61.13(3) begins: “(3) For pur- 
poses of shared parental responsibility 
and primary physical residence, the 
best interests of the child shall be 
determined by the court’s considera- 
tion and evaluation of all factors 
affecting the best welfare and interests 
of the child, including, but not limited 
to... .” Shared parental responsibil- 
ity was a visionary act by our 
legislature, notwithstanding the reac- 
tions of those who must deal with 
emotionally dysfunctional parents who 
blame each other instead of learning 
to understand themselves by available 
therapy. 

What went awry was the legisla- 
ture’s fiddling with the uniform 
dissolution of marriage criteria, leav- 
ing out one critical criterion and 
chopping up another. 

I never focused on the omission until 
the Florida Supreme Court’s recent 
decision in Schutz v. Schutz, 581 So.2d 
1290 (Fla. 1991), involving the mother’s 
postdissolution ongoing invalidation of 
the father in the children’s eyes and 
ears. Neither the trial nor the Supreme 
Court had the benefit of the omitted 
criterion, protecting the children: “The 
willingness and ability of each of the 
parents to facilitate and encourage a 
close and continuing parent-child rela- 
tionship between the child and the 
other parent.” All that either court had 
was §61.13(3)(a): “(a) The parent who 
is more likely to allow the child fre- 
quent and continuing contact with the 
nonresidential parent.” Obviously, (a) 
simply is not enough.5 

In a concurring opinion in Frisard 
v. Frisard, 453 So.2d 1150 (Fla. 4th 
DCA 1984), I compared the Florida and 
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Michigan versions of the act;Sand the 
opinion shows that Michigan requires 
inquiry as to: “the capacity and disposi- 
tion of the parties involved to give the 
child love, affection, and guidance and 
continuation of the educating and rais- 
ing of the child in its religion or creed, 
if any.” Our legislature chose only to 
require inquiry as to: “(b) The love; 
affection and other emotional ties ex- 
isting between the parents and the 
child.” 

The existing language, to me, is a 
“take ’em as you find them” approach; 
while the Michigan version opens the 
door to changing dysfunction to func- 
tion before writing off the family’s 
existence as a family. I heard one 
out-of-state family lawyer describe his 
specialty as a “funeral director.” Fami- 
lies in crisis need therapy, not funerals. 

Without studying the legislative his- 
tory, I do not know why the legislature 
chose to omit one critical criterion and 
shorten another. Otto Von Bismarck 
observed: “To have respect for sausages 
and laws one must not see them in the 
making.” 

The third door we face is the Child’s 
Bill of Rights. The report of the Florida 
Study Commission on Child Welfare, 
in March 1991, said: 

Florida must formulate policy for children 
and their families around these basic con- 
cepts: 

a. Every child must be: 

1) protected from harm; 
2) provided with basic food, clothes, 
and shelter; 


3) provided with necessary medical serv- 
ices and a basic education; and 


4) provided with the opportunity for cogni- 


tive, aesthetic and emotional develop- 
ment. 
b. When help is needed, the first obliga- 


tion is to assist the child in his or her 

family. If, despite such assistance, the 

family cannot meet the basic needs of 

its children, government must assure 
that their needs are met, regardless of 
economic status. 

c. Local communities are best suited to 
identify needs, provide accountability, 
and support a child’s sense of identity. 
Local communities should be given 
more control in selecting, purchasing, 
and delivering services to children and 
families in compliance with statewide 
standards. 


This door requires a number of keys 
to open, the first of which is risk taking. 
Emerson wisely observed that every 
revolution begins with a single thought 
in an individual’s mind. I believe that 
in child advocacy, individual heroes 
and heroines conceive programmatic 
responses, then have the courage to 
take the risks necessary for success. 
As has been said, you cannot have 
lemonade without lemons; and you 
cannot meaningfully address the best 
interest of the child without leaders— 
individuals with vision, faith, courage, 
energy, creativity, and commitment. 
Such individuals understand that their 
involvement is neither a marathon nor 
a sprint, but is more like a mile run— 
requiring pacing and grit but having a 
destination in mind and in sight. They 
act out Reinhold Niehbur’s Serenity 
Prayer: “God, grant me the serenity to 
accept the things I cannot change; 
Courage to change the things I can; And 
the wisdom to know the difference.” 

The next key to this door is interdis- 
cipline networking. The success of this 
mission lies in its multidiscipline com- 
position—legislators, governor and cabi- 
net officers, doctors, lawyers, teachers, 
judges, social workers, and others in 
common focus. Networking must be 
horizontal and vertical. Associations 
and institutions must join hands; coun- 
ties must exchange ideas and pro- 
grams; every area of government— 
judicial, legislative, and executive— 
must play an equal role. Similarly, 
within our state, the individual com- 
munities are best able to focus on 
prevention and early intervention to 
thwart a child’s misdirection, with the 
resources of the state opened to reha- 
bilitation and long-term treatment. 

The final key to this door is political 
will. If a state or community has it, 
results will be achieved. 

Two examples of political will, state- 
wide, arose from a) the Bar’s Children’s 
Committee in 1984 when it undertook 


4 


to bring to Florida guardians ad litem 
for children caught up in dissolution 
proceedings, and b) a consortium of 
groups in bringing to Florida the fam- 
ily court as authorized by the Supreme 
Court’s opinion in In re Report of the 
Commission on Family Courts, 
__So.2d__, 16 F.L.W. 609 (Fla. 
1991), which held: 


We approve the recommendations of the 
Commission on Family Courts, and we ac- 
cept the Commission’s recommendation 
concerning the jurisdiction of a family divi- 
sion. We emphasize our support for the 
recommendation that there be a means to 
assign all family court matters that affect 
one family, including dissolution of mar- 
riage, custody, juvenile dependency and 
delinquency proceedings, to one judge. In 
approving these recommendations, we note 
the need for each circuit to design a family 
division to best serve its particular area. 
Geography, population, and available facili- 
ties are all factors that must be considered 
in tailoring a family division to the needs 
of a particular circuit. 

We agree that the assignment of a judge 
to family law cases is one of the most 
difficu't and stressful of all the responsibili- 
ties of a circuit judge. Consequently, we 
acknowledge that there is a need for rota- 
tion among judges assigned to the family 
division. For such a division to work, judges 
must be committed to carrying out this 
judicial responsibility and willing to partici- 
pate in education and training programs in 
this area of the law. 

Family law is a developing and expanding 
area of court jurisdiction. As noted in the 
Commission’s report, approximately fifty 
percent of the civil court jurisdiction in our 
circuit courts, without the inclusion of juve- 
nile delinquency and dependency cases, is 
comprised of family law matters. New tech- 
niques are regularly being implemented to 
try to make this jurisdiction of our courts 
work more effectively. Further, we recog- 
nize that delays in family law matters 
aggravate the parties’ problems. Clearly, 
an early resolution is best for all concerned. 
Id. at 611. 

It took until 1990’ to get legislation 
to authorize appointments of guardi- 
ans ad litem by the enactment of 
§61.401-404, which provides in part: 

61.401 Appointment of guardian ad 
litem.—In an action for dissolution of mar- 
riage, modification, parental responsibility, 
custody, or visitation, if the court finds it is 
in the best interest of the child, the court 
may appoint a guardian ad litem to repre- 
sent the child. In such actions which involve 
an allegation of child abuse or neglect as 
defined in s. 415.503(3), which allegation is 
verified and determined by the court to be 
well-founded, the court shall appoint a guard- 
ian ad litem for the child. (Emphasis added.) 


Without the statute, many trial 
judges were not making the appoint- 
ments out of a fear of an absence of 
authority. Children need the protection 


of a guardian ad litem in many dissolu- 
tion cases because one or both of the 
parents is likely to be dysfunctional 
emotionally. Lawyers, judges, and par- 
ties need to understand that; and if 
Schopenhauer is right, someday we 
shall understand it. 

What the legislature did not do, 
however, was to provide any funding 
for the expense of guardians ad litem. 
The irony is that the lawyers repre- 
senting the adults in the marriage may 
receive a statutory fee and costs, but 
the guardians of the unprotected chil- 
dren have no fiscal support in individ- 
ual cases. This has to be corrected. 

Another problem in the area of guardi- 
ans ad litem came to light with the 
1991 National Study of Guardian Ad 
Litem Representation.® 

The Child Abuse Prevention and 
Treatment Act in 1974 required states 
to appoint a guardian ad litem (GAL) 
for maltreated children as one condi- 
tion of receiving federal grant funds 
authorized by the act. The repassage 
of the act in 1988 required the Admini- 
stration for Children, Youth, and Fami- 
lies to conduct a study to determine 
how each state was providing GAL 
representation. 

The national study’s conclusions and 
nine recommendations should awaken 
our consciousness. Here, in Florida, the 
study found: 

Florida has a statewide volunteer GAL 
program. In 1979, the Florida Office of the 
State Courts Administrator studied the use 
of lay volunteers, Public Defenders, and 
private attorneys in abuse and neglect pro- 
ceedings and concluded that lay volunteers 
are effective advocates for children. In 1982, 
Florida Supreme Court Rule 8.300 approved 
the use of lay volunteers as GALs. Florida 
Statute §415.508 mandates the appoint- 
ment of GALs in all civil and criminal abuse 
and neglect proceedings. Despite this require- 
ment, only 3 of the 11 counties sampled 
provide representation for 100 percent of all 
abused and neglected children. Eight coun- 
ties do not appoint GALs in 20 to 100 
percent of their cases. While Glades, Hen- 
dry, and St. Johns Counties provide repre- 
sentation in 100 percent of their cases, Clay, 
Dade, DeSoto, Duval, Lake, and Polk Coun- 
ties provide representation only in 50 per- 
cent, 50 percent, 75 percent, 35 percent, 8 
percent, and 40 percent of their cases, 
respectively. In Sumter County, the local 
court does not appoint GALs, so no cases 
are represented. Statewide an estimated 
49 percent of the cases are represented. 
This figure agrees with an estimate given 
by the State-level respondent. Respondents 
in all of the counties reporting a lack of 
representation said that there were not 
enough GALs for all cases.? 


Id. at 85. 
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We Floridians all have a wonderful 
opportunity in 1992 to open all of these 
doors for children, and to set an exam- 
ple for others. As Dr. Albert Schweitzer 
said: “Example is not the main thing 
in influencing others—it is the only 
thing.” How well will we involve our- 
selves in the best interests of the child? 
Gabriela Mistral cautioned us: 

We are guilty 
of many errors and 
many faults 
but our worst crime 
is abandoning the children, 
neglecting the 
fountain of life. 
Many of the things we need 
can wait. The child cannot. 
Right now is the time 
his bones are being 
formed, his 
blood is being made, and 
his senses are being 
developed. 
To him we cannot answer 
“tomorrow.” 
His name is “today.” 


1 When this opinion was written, I 
pointed out that Dr. Scott Peck’s The Road 
Less Traveled had been on The New York 
Times’ paperback best seller list for over 
300 weeks and suggested that it “will con- 
tinue to be read because of our growing 
appreciation of the indispensable need to 
understand ourselves.” It has remained on 
that list two years later and, hopefully, will 
continue to appear there each week as a 
sign of our perceived need to understand 
and feel better about ourselves. 

2 Susan Forman, Toxic Parents (1989). 


3 Having heard Reverend Rediehs dis- 
cuss the parenting programs he had insti- 
tuted at Valencia Community College, I 
called the president of Broward County 
Community College and the chairman of its 
board of trustees and asked them to join 
me for breakfast. When we finished our 
breakfast, the two of them had conceived a 
parenting resource center for their college. 

4 Bradshaw says: “Guilt says I have 
made a mistake; shame says I am a mis- 
take.” BrapsHaw, BrapsHaw On: THE 
Famity at 2 (1988) (emphasis in original). 

5 Representative Kathy Chinoy, former 
chair of the Legal Needs of Children Com- 
mittee (the standing committee which the 
Bar’s special committee has become) re- 
cently introduced for the 1992 legislative 
session a bill to add the omitted criterion. 

§ If you read Frisard, you will see that 
the quoted article in listing the factors in 
Michigan omitted (j). The omission is in the 
original article and is (i) of the Florida 
statute; namely, the child’s preference. Michi- 
gan’s statute reads a little differently in 
that it refers to the court’s finding the child 
to be of sufficient “age.” Florida’s statute 
does not mention age. It speaks to the 
child’s intelligence, understanding, and ex- 
perience, which we should not forget. 

7 Most Florida lawyers and judges may 
not be aware that The Florida Bar spon- 
sored the first interdiscipline state bar- 
sponsored children’s committee, upon which 
other states such as Virginia, Delaware, 
Massachusetts, Missouri, and Utah have 
patterned similar efforts. The Florida com- 
mittee, having been organized in 1983, 
discovered immediately that other states 
were providing guardians ad litem for chil- 
dren caught up in dissolution cases but 
Florida’s children had to fend for them- 
selves. Audrey Schiebler, vice chair of the 
committee, dogged the legislators for four 


sessions until it funded pilot programs in 
several judicial circuits. In 1988, committee 
members joined with the state guardian ad 
litem program in training volunteers. 
8 Administration for Children, Youth, 
and Families, Office of Human Develop- 
ment Services, U.S. Department of Health 
and Human Services; prepared by CSR, 
Incorporated (Oct. 1990). 
9 In August 1991, I successfully ten- 
dered to the executive council of the ABA 
Family Law Section a resolution, which it 
revised and adopted, subject to approval by 
the ABA House of Delegates in February 
1992. It now reads: 
“RESOLUTION 
BE IT RESOLVED, that the American 
Bar Association urges: 
(1) That its members be involved in see- 
ing that every state meets the full intent 
of the Child Abuse and Treatment Act in 
their states by assuring that each abused 
and neglected child is represented by a fully 
trained, monitored and evaluated guardian 
ad litem. 
(2) That bar associations and law schools 
become involved in setting standards and 
providing multidisciplinary training for at- 
torney guardians ad litem. 
(3) That every state consider authorizing 
appointment of a guardian ad litem in those 
custody proceedings where such appoint- 
ment is necessary to protect the best 
interest of the child.” 


A 501(c)(3) public charity 


Florida Sheriffs 
Youth Ranches, Inc. 
Central Office 
Boys Ranch, FL 32060 
904\842-5501 


Florida's Charity for Florida's Children 


Gift annuities .. . 


help mold young lives 
Consider Us... 


Serving Florida's dependent, neglected or troubled youth since 1957. 


Chief Judge Hugh S. Glickstein of 
the Fourth District Court of Appeal 
was elected by his colleagues as chief 
judge in April. He was the first chair 
of The Florida Bar Legal Needs of 
Children Committee and the first 
chair of the ABA Family Law Sec- 
tion Task Force for Children. 

This column is submitted on be- 
half of the Family Law Section, N. 
David Korones, chair, and Renee 
Goldenberg and A. Matthew Miller, 
editors. 
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YOUNG LAWYERS REPORT 


What Is the Proper Measure of 
Damages for Defective Repairs to 
Personal Property? 


young lawyer’s first cases 

often include those involv- 

ing damage to personal 

property, typically an auto- 
mobile accident case that does not 
involve personal injuries. They fre- 
quently include claims for defective 
repairs. Florida courts have held that 
Restatement of Torts §928 (1939) ap- 
plies to cases involving damage to 
personal property. Theappropriatemeas- 
ure of damages is less clear in cases in 
which claims for defective repairs are 
made. Florida courts are split on the 
question of whether §928 applies to 
defective repair cases. The purpose of 
this article is to review the basic princi- 
ples for determining the appropriate 
measure of damages to personal prop- 
erty in typical property damage cases 
and to contrast their application in 
cases in which defective repairs are 
alleged. 

A “typical case,” as referred to in this 
article, is one in which recovery is 
sought for damage to personal prop- 
erty. In repair cases the personal prop- 
erty has already suffered some damage 
or is in some form of disrepair when it 
is delivered to a repair shop. It is this 
difference which, as we will see, makes 
a literal application of Restatement of 
Torts §928 inappropriate. 


Typical Case 

The starting point for a review of the 
law of recoverable damages to personal 
property is that for a total loss. When 
there is total destruction of the chattel, 
the proper measure of damages is the 
fair market value before the loss. All- 
state’s Van Lines Corp. v. Lebenstein, 
303 So.2d 33 (Fla. 3d DCA 1974). When 
there is a total loss, there cannot be 
an award of damages for repairs. See 
Kluger v. White, 281 So.2d 1 (Fla. 
1973). Statement of the total loss rule 


The only real 
difference between 
the Hampton-Rector 
method and the 
Restatement is in 
determining the 
proper “but for” 
value 


by Michael J. Hauversburk 


is necessary because “damages for the 
greater injury (total destruction of the 
chattel) should exceed those for the 
lesser (injury to the chattel).” Badillo 
v. Hill, 570 So.2d 1067, 1069 (Fla. 5th 
DCA 1990). In other words, the pre- 
injury fair market value of the chattel 
serves as a cap on awardable damages 
in all cases involving damages of any 
nature to personal property. 

Less than total losses are governed 

by Restatement of Torts §928 (1939), 
which provides: 
Where a person is entitled to a judgment for 
harm to chattels not amounting to a total 
destruction in value, the damages include 
compensation for 

(a) the difference between the value of 
the chattel before the harm and the value 
after the harm or, at the plaintiff’s election, 
the reasonable cost of repair or restoration 
where feasible, with due allowance for any 
difference between the original value and 
the value after the repairs, and 
_ (b) the loss of use. 


Airtech Services, Inc. v. MacDonald 
Construction Co., 150 So.2d 465, 466 
(Fla. 3d DCA 1963) (emphasis sup- 
plied). Thus the plaintiff can elect to 
recover the diminution of value or the 
repair cost, plus damages for loss of 
use. 

Airtech is an example of a plaintiff 
electing to recover the diminution in 
value. In that case, the plaintiff sued 
for fire damage its airplane suffered 
while in the defendant’s custody. After 
the fire, the plaintiff elected not to 
have the plane repaired and sold it for 
$17,556 to the highest bidder. The 
purchaser later had the plane repaired 
at a cost of $5,000. The defendant 
argued that the plaintiff's damages 
should be limited to the $5,000 repair 
cost. The court rejected this argument 
on the basis that the plaintiff was free 
to elect its recovery, and affirmed the 
jury’s award of $51,000 in damages 
based on diminution in value. Appar- 
ently, the plaintiff introduced evidence 
that the prefire fair market value of 
the plane was over $68,000. 

One pitfall frequently encountered 
by plaintiffs electing to recover repair 
cost is the requirement that they offer 
proof of the chattel’s pre-injury and 
postrepair values as well as the cost of 
the repairs. When so electing, a party 
can recover repair cost with due allow- 
ance for any difference in the chattel’s 
pre-injury and postrepair values. Trav- 
elers Indemnity Co. v. Skyway Marine, 
Inc., 251 So.2d 327 (Fla. 3d DCA 1971). 
The due allowance adjustment pre- 
vents plaintiffs from receiving a wind- 
fall when necessary repairs result in 
an enhancement of the chattel’s pre- 
injury value. See Alonso v. Fernandez, 
379 So.2d 685, 688, n. 1 (Fla. 3d DCA 
1980). As the Alonso court recognizes, 
substantial repairs to older vehicles 
can often leave the vehicle worth more 
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after the repair than it was before it 
was damaged. 

For example, a car worth $2,500 is 
damaged in an accident. The repairs 
necessary to correct the damage cost 
$1,750 and include rebuilding a major 
portion of the drivetrain. As a result, 
after the repairs are completed the car 
is worth $2,750. If the plaintiff elects 
to recover his repair cost, he could 
recover $1,750 less the $250 enhance- 
ment of the car’s pre-accident value for 
a net damage award of $1,500. 

On the other hand, a residual dimi- 
nution of value can remain after 
repairs are completed, especially to 
new cars. All other things being equal, 
a new car with a history of significant 
repair work will not bring as high a 
price on resale as one never damaged. 
Thus, the due allowance adjustment 
also protects the plaintiff from a resid- 
ual diminution of value. 

In Alonso, the Third District reversed 
that portion of the judgment awarding 
plaintiff property damages when he 
produced evidence of his repair cost 
but did not prove the pre-injury and 
postrepair values of his vehicle. Like- 
wise in Skyway Marine, the court 
affirmed a judgment adverse to the 
plaintiff when the plaintiff offered proof 
of the cost of repairs to a boat and the 
boat’s pre-injury value but failed to 
offer proof of its postrepair value. 

The last element of recoverable dam- 
ages is loss of use. Loss of use damages 
“are measured by the amount neces- 
sary to rent a similar article, regardless 
of whether the article is actually rented 
or not.” North American Van Lines, 
Inc. v. Roper, 429 So.2d 750, 752 (Fla. 
lst DCA 1983). They are recoverable 
for the time period reasonably neces- 
sary to procure parts and make repairs. 
Badillo v. Hill, 570 So.2d 1067, 1069 
(Fla. 5th DCA 1990). “Reasonable” is 
determined objectively, not from the 
subjective standpoint of the plaintiff. 
In Badillo, the plaintiffs did not seek 
repairs for over nine months because 
they could not afford them. The court 
held that loss of use damages were 
limited to the 21 days to a month after 
the wreck, which was the amount of 
time necessary to complete the repairs. 

As stated above, the total amount of 
all damages awarded cannot exceed 
the chattel’s pre-injury fair market 
value. In Badillo, the court held that 
the judgment was erroneous because 
it awarded $6,856.77, and the pre- 


The “but for” value 
is that which the car 
would have had 
absent any 
negligence in 
performing the 
repairs 


injury value of the car was $6,000. 


Defective Repairs 

Now we turn to the case of defective 
repairs. The Restatement’s use of tem- 
poral terms, before and after, in de- 
scribing the relevant values used to 
calculate damages makes sense in the 
typical case. But for the harm, the 
chattel would have continued to have 
its “before” value. Comparing this with 
the value of the chattel after the harm 
determines the diminution of the chat- 
tel’s value caused by the damage. 

But in a repair case, the chattel 
comes to the repair shop with damages. 
The purpose of the repairs is at least 
in part to increase the value of the 
chattel. The value of the chattel imme- 
diately prior to the defective repair 
should not be the “but for” value for 
determining damages. Using a before/ 
after evaluation in a repair case would 
punish the negligent repair defendant 
for “the loss of value occasioned by 
whatever necessitated the work in the 
first place.” Bayboro Marine, Inc. v. 
MacFarlane, 484 So.2d 1380, 1381-82 
(Fla. 2d DCA 1986). However, in a 
handful of defective repair cases, Flor- 
ida courts have applied the Restate- 
ment in some cases and departed from 
it in others. 

In McMinis v. Phillips, 351 So.2d 
1141 (Fla. lst DCA 1977), the First 
District Court of Appeal applied the 
Restatement and allowed Phillips’ elec- 
tion to recover the actual cost of having 
his airplane repainted to correct the 
defendant’s defective paint job. The 
court recognized that it could not apply 
the Restatement mechanically in a 
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case involving defective repairs. It noted 
that if Phillips were not allowed to 
elect to recover the cost of corrective 
repairs, he would have been denied any 
recovery since he could not have shown 
a diminution in value. It was undis- 
puted that even the defective paint job 
had increased the value of the plane. 
The Third District Court of Appeal 
applied the Restatement in Merrill Ste- 
vens Dry Dock Co. v. Nicholas, 470 
So.2d 32 (Fla. 3d DCA 1985). Without 
a thorough discussion, the court re- 
versed a judgment allowing the 
plaintiff a double recovery of both dimi- 
nution in value and cost of repair. 
The court in Hampton-Chrysler- 
Plymouth-Dodge, Inc. v. White, 448 
So.2d 87 (Fla. lst DCA 1984), departed 
from the Restatement and held that 
the proper measure of damages for 
defective repairs is the difference be- 
tween the value of a vehicle after 
defective repairs are performed and 
“its value in the condition in which it 
would have been if the repairs had 
been properly performed.” Id. at 88. 
The value of the car before the defec- 
tive repair does not figure into the 
damage calculation at all. The “but for” 
value is that which the car would have 
had absent any negligence in perform- 
ing the repairs. The court went on to 
hold that this difference is usually meas- 
ured by the cost of corrective repairs. 
Based on these holdings the court 
reversed that portion of the judgment 
awarding the Whites $6,191.45 dam- 
ages for breach of warranty for 
negligently performed body work on 
their Cadillac. It ordered a remittitur 
reducing the award to $750, the 
amount required for corrective repairs. 
Rector v. Larson Marine, Inc., 479 
So.2d 783 (Fla. 2d DCA 1985), con- 
cerned the proper measure of damages 
for a boat that exploded and burned 
shortly after repairs were completed 
by the defendant. The plaintiff sued for 
breach of contract. The court never 
considered the Restatement and de- 
cided the case entirely upon contract 
principles. The court employed the 
same formula as the Hampton court 
but carried its analysis of the cost of 
corrective repairs one step further to 
deal with the issue of economic waste. 
After the fire, the boat had a salvage 
value of $5,500. If it had not exploded 
and burned, it would have been worth 
$16,500 (the value if the repairs were 
properly performed). Repairs to restore 


the boat would have cost $13,000. The 
court held that the plaintiff could usu- 
ally elect between the difference in 
value, ($11,000) or the cost of corrective 
repairs ($13,000) but here he had to 
accept the lesser amount, since it would 
be economically wasteful to spend 
$13,000 to restore only $11,000in value 
to the boat. 

The Hampton-Rector method of meas- 
uring the damages allows the plaintiff 
the benefit of his bargain without a 
windfall or economic waste. The only 
real difference between this method 
and the Restatement is in determining 
the proper “but for” value. In cases of 
defective repair, the starting point is 
not the Restatement’s “before” value 
(value of the chattel before repairs are 
begun), but the value the chattel would 
have had if the repairs were properly 
performed. This is the value within the 
contemplation of the parties when they 
executed the contract for repair. By 
ignoring the prerepair value the defen- 
dant is protected from being made 
liable for whatever necessitated the 
repair work in the first place, but the 
chattel owner is made completely whole 
by receiving the total amount of the 
benefit of the bargain on the repair 
agreement. 


Michael J. Hauversburk is an asso- 
ciate with Barron, Redding, Hughes, 
Fite, Bassett & Fensom in Panama 
City. He received his B.A. in history 
from Florida State University and 
J.D. with high honors from that 
same university. Mr. Hauversburk 
practices in business law and insur- 
ance defense. 

This column is submitted on be- 
half of the Young Lawyers Division, 
Robert C. Palmer III, president, and 
Clifford W. Sanborn, editor. 


Official Bar Address 


In the Rules Regulating The Florida Bar made 
effective January 1, 1987, Chapter 1, Paragraph 1-3.3 
states: 

“Official Bar Address: Each member of The Florida 
Bar shall designate an official bar mailing address and 
business telephone number. If the address given is not 
the physical location or street address of the principal 
place of employment, then such information shall also 
be given. Each member shall promptly notify the 
executive director of any changes in any information 
required by this rule.” (Emphasis added) 

The information maintained on individual members 
is public information. The files are open to public 
inspection upon request. The computer system which 
retains all information is capable of listing only one 
address and one telephone number. The business 
address and business telephone number are preferred 
to a home address or telephone. However, if a member 
is not employed, is retired or for some reason does not 
have a business address, then a physical location must 
be listed. If a post office box is given, a physical 
location is also required. 

The following form is printed for assistance of 
members in complying with the rule. Please list any 
changes or corrections in your address or telephone 
number. 
Mail to The Florida Bar, Membership Records Dept., 
650 Apalachee Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) ___ Number 


Signed 
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The National Bicentennial 


LATED EDUCATION 


Competition on the Constitution and 
Bill of Rights: An Opportunity to 


lorida’s budget crisis has 

spawned a special session of 

the state legislature and 

widespread concern over the 
potential impact of budget cuts on pub- 
lic education. Though adequate funds 
for education may remain elusive, law- 
yers and judges can make a substantial 
contribution to the civic education of 
Florida’s youth by participating in the 
highly successful National Bicenten- 
nial Competition on the Constitution 
and Bill of Rights for high school stu- 
dents, and the related noncompetitive 
educational program for high school, 
middle school, and upper-level elemen- 
tary school students, “We the People 
. .. Congress and the Constitution.”! 
This article describes the competition 
and the related curriculum, and sug- 
gests ways to get involved. 


Overview 

The National Bicentennial Competi- 
tion is designed to provide high school 
students with the opportunity to ex- 
plore legal, historical, and philosophi- 
cal issues arising from our constitu- 
tional form of government. The 
competition is open to public and pri- 
vate school students in all 50 states, 
and is structured, in two different 
ways, to reach as many students as 
possible. First, only regularly rostered 
classes are eligible for the competition, 
ensuring that teachers will not select 
“the best and the brightest” students 
from several different classes and 
thereby deprive other students of the 
opportunity to participate. Second, stu- 
dents who have already competed in 
past years are ineligible to compete 
again, though they are allowed to par- 
ticipate as student advisors to the class. 

Additionally, the competition has 
been designed to promote active par- 
ticipation and self-expression by each 
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Foster Civic Education 


The competition has 
been designed to 
promote active 
participation and 
self-expression by 
each student 


by Joseph S. Jackson 


student in the competing class. For 
purposes of the competition, each class 
is divided into six groups, correspond- 
ing to six instructional “units” of the 
curriculum, and the groups compete 
in separate sessions. Depending on the 
size of the class, each group will consist 
of three to six students, which is small 
enough to afford every student an op- 
portunity to speak. Further, because 
“participation” is one of the criteria for 
judging the class’ performance, stu- 
dents refrain from monopolizing the 
discussions and actively encourage 
their less outspoken classmates to take 
part in them. 

Competing classes begin by studying 
a text on the Constitution and Bill of 
Rights developed with the assistance 
of constitutional scholars and profes- 
sional educators by the Center for Civic 
Education, a nonprofit educational cor- 


poration established by and affiliated 
with the State Bar of California. Upon 
completion of this six-week course of 
study students take an exam on the 
material they have covered; if the class 
passes, it qualifies for the first round 
of the competition, which takes place 
at the congressional district level. The 
winning class from each congressional 
district in the state is then eligible to 
compete at the state finals, and the 
winner of each of the state finals is 
then invited to the national finals of 
the competition in Washington, D.C. 
Travel expenses of the winning class 
from Florida have been provided by a 
generous grant from F.L.A.M.E. in 
each year of the competition. 

As noted above, the class is divided 
into six groups of three to six students 
each, and each group concentrates on 
a separate “unit” of the curriculum. 
The Center for Civic Education pre- 
pares three questions for each unit, 
which are distributed in advance to the 
competing classes, and the students 
prepare a four-minute presentation in 
response to each question. 

At the competition itself, a panel of 
three judges is assigned to each unit. 
The judges advise the students which 
of the three questions will be addressed, 
listen to the prepared presentations, 
and then probe the students’ knowl- 
edge by asking followup questions for 
six minutes. The judges provide feed- 
back and comments to the students 
regarding their presentations and their 
responses to the followup questions, 
and then score the group’s performance 
according to substantive criteria, such 
as the students’ understanding of the 
basic issues raised, their use of sound 
reasoning and appropriate historical 
and contemporary examples to support 
their positions, and their responsive- 
ness to the questions asked. Judges are 


specifically instructed to disregard mat- 
ters of form and style, such as the 
students’ appearance and diction. The 
scores for the competing class’ six 
groups are totalled, and the class with 
the highest overall score advances to 
the next level of the competition. New 
sets of questions are propounded by the 
Center for Civic Education for each 
level of the competition, precluding the 
winning classes from resting on their 
laurels. 

At the national finals of the competi- 
tion each class participates in two days 
of preliminary rounds; each group ap- 
pears before a different panel of judges 
and responds to a different question 
each day. The 10 classes with the 
highest total scores advance to the 
final round of the competition, in which 
the time for followup questions is ex- 
panded to eight minutes. A single panel 
of three judges for each unit hears from 
all 10 classes, and the scores from the 
final day of the competition determine 
the winners, without regard to the 
scores from the preliminary rounds. 
The competition concludes with an 
awards banquet honoring all of the 
participants and giving special recog- 
nition to the 10 finalists, to the classes 
with the highest overall preliminary 
round score from five different regions 
of the country, and to the classes with 
the highest individual preliminary 
round score for each of the six instruc- 
tional units. 


Merits of the Competition 

Studies by the Educational Testing 
Service of Princeton, New Jersey (ETS), 
establish that: the National Bicenten- 
nial Competition is effective in teach- 
ing students the substantive history 
and philosophy of our constitutional 
form of government. High school stu- 
dents who participated in the program 
and political science students at UCLA 
were tested by ETS, and the high 
school students significantly outper- 
formed the UCLA students in every 
topic area tested, leading ETS to char- 
acterize the program as a great in- 
structional success. Separate studies 
by ETS similarly establish that the 
related noncompetitive programs for 
middle school and upper-level elemen- 
tary school students achieve their ma- 
jor instructional goal of increasing 
students’ knowledge of the Constitu- 
tion and Bill of Rights. 

But the competition does much more 


than teach constitutional history and 
principles. By encouraging active par- 
ticipation and self-expression by each 
student, the competition fosters self- 
confidence, teamwork, tolerance of dif- 
fering opinions, and self-esteem. By 
requiring students to respond to ques- 
tions, and by judging their performance 
solely on the basis of substantive crite- 
ria, the competition develops critical 
analytical skills. And by asking stu- 
dents to apply the historical lessons to 
contemporary issues, the competition 
imparts a deep-seated appreciation of 
the values inherent in the Constitution 
and Bill of Rights. As one student 
commented after participating in the 
national finals of the competition, “know- 
ing more about the Constitution gives 
me a warmer sense of pride about my 
country.” And as another effused, “This 
has to be the most positive experience 
I’ve ever had. Even though we didn’t 
win any awards I feel like a winner.” 


Overview of the New 
Text on the Bill of Rights 

In light of the bicentennial this year 
of the ratification of the Bill of Rights, 
the Center for Civic Education has 
developed a new text for this year’s 
competition, entitled With Liberty and 
Justice for All. Like the text used 
previously, With Liberty and Justice 
for All contains 30-odd lessons grouped 
into six instructional units, and is 
designed to take approximately six 
weeks of class time to complete. Politi- 
cal philosophy and British and colonial 
historical experience are presented in 
the first unit, followed by units on the 
development and ratification of the 
Bill of Rights and on the extension of 
the Bill of Rights through the Civil 
War amendments. The last three units 
focus on the protections of the First 
Amendment, the protections of proce- 
dural due process, and the roles of the 
Supreme Court, Congress, the Presi- 
dent, and citizens in preserving and 
extending rights. 

As noted in the preface to the text, 
With Liberty and Justice for All “is not 
like most history books which focus 
upon the story of the people and events 
of the past. This book is a history of 
ideas that have influenced the develop- 
ment of our Bill of Rights and its 
application to the events of today.” 
Consistent with this approach, the 
authors have sought to bring the les- 
sons home by asking students to apply 


the principles they study to contempo- 
rary events. 

Additionally, the authors have been 

careful not to stifle the students’ inde- 
pendent thinking, incorporating sub- 
stantive materials that suggest the 
possibility of divergent views on par- 
ticular controversies. For example, the 
text points out that some people be- 
lieve that “the Framers were not 
sufficiently aware of important threats 
to rights from sources other than gov- 
ernment. They did not appear to pay 
adequate attention to threats arising, 
for example, from economic power and 
religious and racial prejudice.” And in 
discussing the First Amendment, the 
text notes that in some contexts 
[T]he free exercise and the establishment 
clauses come into conflict. For example,. . . 
if the government pays to provide for chap- 
lains in the armed forces and in prisons, is 
it violating the establishment clause? If it 
failed to provide chaplains, would it be 
limiting the free exercise of their beliefs by 
persons serving in the armed forces or in 
prison? ... These are questions upon which 
reasonable people may differ. In our demo- 
cratic system, it is the right of each person 
to develop his or her own answers to such 
questions. 
The text also promotes independent 
thinking by creating opportunities for 
the students to come up with their own 
answers to issues addressed by philoso- 
phers and by the founders before 
learning what the historic figures said 
about the issues. This interactive teach- 
ing approach has been a hallmark of 
the success of the “We the People. . .” 
programs to date. At a conference spon- 
sored by the Center for Civic Education 
in January 1991, an elementary school 
teacher described the use of such exer- 
cises with her fifth- and sixth-grade 
students: “After a student made a point 
in class discussion, I asked her to read 
a passage in the book. After reading it, 
she said, grinning from ear-to-ear, ‘I 
just said that, It really was a wonder- 
ful moment.” 


Opportunities to Participate 
As noted above, the National Bicen- 
tennial Competition and the related 
noncompetitive “We the People .. .” 
programs are conducted throughout 
the country. As of last year, more than 
100,000 teachers and 8,000,000 stu- 
dents had participated, and the Center 
for Civic Education believes the pro- 
grams “have the capacity to reach every 
elementary and secondary school stu- 
dent in public and private schools 
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across the nation.” 

The opportunities for involvement 
in Florida are correspondingly wide- 
spread. Twenty-five sets of the 
instructional materials are distributed 
free of charge in each congressional 
district of the state. Last year 164 high 
schools, 150 middle schools, and 256 
elementary schools participated in the 
program; more than 85 schools held 
noncompetitive mock congressional 
hearings, and more than half of the 19 
congressional districts participated in 
the competitive aspects of the program. 

Lawyers and judges have served 
with distinction alongside professional 
educators and elected public officials 
as judges of the National Bicentennial 


Executive 


e 
Directions 
(Continued from page 8) 
* Are there any pitfalls | need to avoid? 

Not surprisingly, advertising lawyers 
are proscribed from making statements 
about themselves or their services that 
are false, misleading, deceptive, or un- 
fair. (See Rule 4-7.1.) Statements in 
this category include omissions of ma- 
terial fact and statements likely to 
create an unjustified expectation about 
results that the advertising lawyer can 
achieve. Because of their inherent char- 
acteristics, endorsements and testimo- 
nials are also included in this category. 

Also, an advertising lawyer may not 
state or imply in an advertisement 
that he or she is an “expert” or “spe- 
cialist’—terms which implicitly sug- 
gest quality of service rather than the 
objective nature of the lawyer’s serv- 
ices which are available—unless the 
attorney is board certified in a specific 
area of the law. (See Rule 4-7.6.) In 
addition, advertisements may not con- 
tain dramatizations or merely self- 
laudatory illustrations or statements. 
(See Rules 4-7.1 and 4-7.2.) 

An advertising attorney may not com- 
pare the quality of his or her services 
to those of other lawyers unless the 
comparison is subject to objective fac- 
tual verification. Some examples of in- 
appropriate comparative language: 
“one of the best”; “most experienced”; 
or “smartest lawyer in Florida.” 

Generally, there is no problem with 
stating in a general way that you can 
or will “help” potential clients. But you 
do need to be careful not to use a word 
such as “help” in a context of achieving 


Competition, and have typically found 
the experience entertaining, enlighten- 
ing, and rewarding, returning year 
after year to participate. Obviously, 
the structure and the substance of the 
competition lend themselves to partici- 
pation by those whose professional 
duties require analysis and exposition 
of constitutional issues. Such partici- 
pation also provides an admirable 
example of public service for the stu- 
dents, and as one teacher commented 
after participating in the national fi- 
nals, “[bleing evaluated by judges of 
high caliber gave [the students] a feel- 
ing of importance and recognition as 
citizens of a wonderful country.” 
Other opportunities to participate ex- 


a particular desired result. 

Finally, you need to be careful at all 
times to avoid any implication that you 
are in a position to achieve results in 
our system of justice by any means 
other than proper legal advocacy. Ex- 
amples would be statements implying 
that you are a special friend of judges, 
politically well-connected, or in some 
other way enjoy an “inside track.” In 
addition to their obvious impropriety, 
such suggestions undermine the pub- 
lic’s confidence in judicial administra- 
tor. 
¢ Are there special rules for television 
and radio commercials? 

Because of the unique characteris- 
tics of the electronic media, Rule 4- 
7.2(b) contains special rules providing, 
among other things, that only full-time 
employees of your law firm may appear 
on-screen (no actors or celebrity voices). 

If you would like to obtain a prelimi- 
nary advisory opinion before going to 
the expense of actually producing a 
commercial, the committee will be 
happy to review your scripts and story 
boards. Of course, the advisory opinion 
will not cover any elements in the 
finished commercial which are not 
clearly indicated in the scripts and 
story boards. You will still need to file 
the finished commercial at the time of 
its first broadcast. 

* How can | find out more? 

The rules are published in full start- 
ing on page 92 of the September 1991 
directory issue of The Florida Bar Jour- 
nal. 

You are welcome to call the advertis- 
ing staff at (904) 561-5780. They will 
be glad to answer questions and give 
informal guidance. J 
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ist in the classroom. Lawyers have 
served as advisors to competing high 
school classes, and have also made 
valuable contributions to elementary 
and middle school classes involved in 
the related noncompetitive programs. 
Teachers welcome such interactions 
not only for the substantive informa- 
tion the lawyer brings, but also for the 
interest and enthusiasm students dem- 
onstrate when given the opportunity 
to discuss “real world” issues with peo- 
ple who actually decide them. 

Each congressional district has a dis- 
trict coordinator to implement the “We 
the People .. ” programs within the 
district, and the Florida Law Related 
Education Association administers the 
programs statewide. To get involved, 
call or write to the district coordinator 
for your congressional district, who is 
listed in the endnote.? 


Conclusion 

The genius of the National Bicenten- 
nial Competition and the related non- 
competitive programs stems from their 
insistence that students think for them- 
selves and express their individual 
thoughts. As noted in With Liberty and 
Justice for All, “Freedom of expression 
promotes individual growth and hu- 
man dignity. The right to express your 
ideas and communicate with others 
contributes to your growth as a person. 
Human dignity is promoted by allow- 
ing you the freedom to say what you 
think and to hear what others have to 
say.” 

The National Bicentennial Competi- 
tion and the related noncompetitive 
“We the People ...” programs thus 
provide exemplary opportunities for law- 
yers and judges to help instill the val- 
ues and the critical thinking skills 
which are essential to the preservation 
of our constitutional self-government 
and the liberties it affords. It is diffi- 
cult to imagine a more important serv- 
ice we could provide for the next 
generation, or a more fitting tribute to 
the Bill of Rights on the bicentennial 
of its ratification. 


1 Originally funded by Congress as a 
program of the Commission on the Bicen- 
tennial of the U.S. Constitution (chaired by 


| 


former Chief Justice Warren E. Burger), the 
competition was due to expire this year. 
However, Title III of Public Law 102-62 
(1991) provides for the continuation of the 
competition (and the related noncompeti- 
tive programs) under the auspices of the 
U.S. Department of Education. Congress 
has appropriated $5 million to fund the 
programs, which will be renamed “We The 
People . . . The Citizen and The Constitu- 
tion.” 

2 The state coordinator and the individ- 
ual congressional district coordinators are: 
Annette Boyd Pitts, executive director, The 
Florida Law Related Education Association, 
325 John Knox Rd., Ste. 104, Bldg. E, 
Tallahassee, FL 32303; 904-386-8223. 
District 01—Congressman Earl Hutto: 
James Moore, social studies supervisor, Es- 
cambia County Schools, 30 E. Texar Dr., 
Pensacola, FL 32503; 904-432-6121, Ext. 
672. 

District 02—Congressman Pete Peterson: 
Kathleen McCarron, 3740 A Donovan Dr., 
Tallahassee, FL 32301; 904-487-2110, 904- 
893-6392. 

District 03—Congressman Charles E. Ben- 
nett: Warren F. Tracy, director of social 
studies, Duval County School District, 1701 


Joseph S. Jackson is a partner with 
the Tampa law firm of Rydberg, 
Goldstein & Bolves, P.A., and a 
member of the Law Related Educa- 
tion Committee of The Florida Bar. 
He earned his bachelor’s degree in 
philosophy (cum laude) from Prince- 
ton University and received his J.D. 
with high honors from the Univer- 
sity of Florida College of Law. Mr. 
Jackson has taken an active role in 
the National Bicentennial Competi- 
tion on the Constitution and Bill of 
Rights, serving as one of the judges 
of the competition at the state finals 
in Tampa and at the national finals 
in Washington, D.C. 

This column is submitted on be- 
half of the Law Related Education 
Committee, Stephen C. Shenkman, 
chair. 


Prudential Dr., Jacksonville, FL 32207; 904- 
390-2130, Ext. 2130. 

District 04—Congressman Craig T. James: 
Clinton Rouse, supervisor, social studies, 
Volusia County Schools, 729 Loomis Ave., 
P.O. Box 1910, Daytona Beach, FL 32115; 
904-255-6475, Ext. 2257, 904-788-5180. 
District 05—Congressman Bill McCollum: 
James Elliott, coordinator of social studies, 
School Board of Seminole County, 1211 Mel- 
lonville Ave., Sanford, FL 32771; 407-322- 
1252, Ext. 320, 305-699-5230. 

District 06—Congressman Clifford B. 
Stearns: (position vacant). 

District 07—Congressman Sam M. Gibbons: 
Gus R. Jimenez, 9012 E. Kennedy Blvd., 
P.O. Box 3408, Tampa, FL 33601; 813-272- 
4810, and Charles Fleming, district resource 
teacher, 1010 Wildrose Dr., Lutz, FL 33549; 
813-272-4819, 813-949-3553. 

District 08—Congressman C. W. Bill Young: 
Sheila F. Keller, supervisor of secondary 
social studies, Hight Point Center, 5925 
1050th Ave., N., Clearwater, FL 34620; 
813-530-9467. 

District O9—Congressman Michael 
Bilirakis: Kathy Steiner, supervisor of so- 
cial science, Pasco County Schools, U.S. 
Highway 41, N., 7227 Land-O-Lakes Blvd., 
Land-O-Lakes, FL 34649; 813-996-3600, 
Ext. 2317. 

District 10—Congressman Andy Ireland: 
Steve Kovacs, supervisor of social studies, 
Polk County Schools, P.O. #391, Bartow, 
FL 33830; 813-534-2266. 


District 11—Congressman Jim Bacchus: 
Theresa Bryant, teacher, 1759 Highland 
Ave., Melbourne, FL 32935; 407-783-1777, 
407-254-3093. 

District 12—Congressman Tom Lewis: 
Theron L. Trimble, coordinator of social 
studies and fine arts, Collier County 
Schools, 3710 Estey Ave., Naples, FL 33942; 
813-643-2700, 813-455-1556. 

District 13—Congressman Porter J. Goss: 
Louie Roos, Lee County/Cape Coral High 
School, 428 Bayshore Dr., Cape Coral, FL 
33904-5812; 813-542-8140. 

District 14—Congressman Harry A. 
Johnston II: Randy Pachuta, 2110 N.E. 32d 
Ct., Lighthouse Point, FL 33064; 305-344- 
2300. 

District 15—Congressman E. Clay Shaw: 
Eugene Cain, social studies office, 6650 
Griffin Rd., Davie, FL 33314; 305-765-6366. 
District 16—Congressman Larry Smith: 
George Jeandheur, South Area Office, 6650 
Griffin Rd., Davie, FL 33314; 305-765-6366. 
District 17—Congressman William Lehman: 
Connie Hankins, Dade County Public 
Schools, 1450 NE 2d Ave., Rm. 920, Miami, 
FL 33132; 305-995-1951. 

District 18—Congresswoman Ileane Ros- 
Lehtinen: John Doyle, Region 5 social stud- 
ies coordinator, 9040 SW 79th Ave., Miami, 
FL 33156; 305-595-7022. 

District 19—Congressman Dante B. Fascell: 
Paul Hanson, Dade County Public Schools, 
1450 NE 2d Ave., Rm. 921, Miami, FL 
33132, 305-995-1951. 


Let Your Colleagues Know About 


New Partners & Associates 


For less than it costs to send 
announcement cards to 100 of your 
professional peers you can tell 
46,000 lawyers about changes 
in your firm through an announcement 


in The Florida Bar Journal 


Contact Joseph Bono 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 


(904) 561-5835 
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LAWYER SERVICES PAGES 


CHAP?.13 
BANKRUPTCY 
SOFTWARE 
Forms 


Option 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 
SPECIALTY SOFTWARE 


Box 7026 * Huntington Woods, Mi 48070 


MAILING 
LABELS 
| OF ATTORNEYS | 


> 
Accurate, Complete and 7 
Economical, with a fast 
turnaround time. 


— 


Complete flexibility 
allows you total 
customization. 


J 


A base price of only 
$55/Thousand. 


at 


0000000 0 


G.A. P.E. 


Born 2-12-24, Amarillo, 
me Texas; U.S. Navy, 1943- 
= 1946; Oklahoma State Uni- 
versity, 1946-1949, B.S. 
Mech. Engineering; Unit Rig 
& Equipment Co., Tulsa, 
1949-1982; Responsible for 
* all engineering functions 
1957-1975; Formed Com- 
pany for Unit Rig in Brazil 
1976; General Manager, Ca- 
nadian Operations, 1977; In 
charge of Unit Rig Product 
Litigation 1977-1982. 


153 East Palmetto Park Road 
Suite 440 
Boca Raton, FL 33432 (407)392-2702 


Expert Witness 
GRADUATE MECHANICAL ENGINEER 
32 years experience in design, testing, manu- 
facturing, supervision and operation of equip- 
ment. Also extensive executive experience. 
Qualified as an expert in many fields, including: 

¢ Forklifts & Hoists 

Material Handling Equipment 
Construction Equipment 
Trucks of all types 
Heavy Vehicles 
Airline Ground Handling Equipment 
Oil Field Equipment 
Ditching Machines 
Manufacturing Machinery 
EXTENSIVE COURTROOM EXPERIENCE 


8425 South 73rd East Avenue 
Tulsa, OK 74133 (918)252-1905 


Expert Witness 


Electrical Electronics - 


Robert J. Abend, P.E. 
¢ BSEE (Summa Cum Laude) 
MSEM 
¢ Three U.S. Patents 
¢ 25 Years Experience 
¢ FCC General Radio 
Telephone License 
© Member National 
Forensic Center 


Telephone & FAX 
(407)952-2216 


Areas of Expertise: 
Electrical Accidents 
Electrical Power 
Systems 

Electronic Equipment 
Radar Equipment 
Semiconductors 
Computer Hardware & 
Software 


1265 Palmdale Circle 
Palm Bay, FL 32905 


NO CHARGE FOR INITIAL CONSULTATIONS 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 


* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 


* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 


Signed written opinions from $295 


* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing - 


BOARD CERTIFIED - 


NO RETIRED EXPERTS 


* If your case has no merit we will document such 


for your firm GRATIS! 


* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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LAWYER SERVICES PAGES 


TECHNICAL 
MEDICAL & DENTAL 
Mrchives of History TRADEMARK 
ngineering (all areas); Negligence; Accident re- & PYRIGHT SEARCHES 
PURVEYORS OF ORIGINAL DOCUMENTS construction; Products liability; Biomedical injury 
FOR COLLECTION OR DISPLAY IN HOME analysis; Metallurgy & fracture analysis; Athletics TRADEMARK — Supply word and/or 
& sports safety; Criminalistics; Medical, dental design plus goods or services. 
OR OFFICE and podiatry malpractice. Brochure. Medical & SEARCH FEES: 
Legal Contracts 1350 AD. to 1825 AD, dental doctors in eddition to technical experts on COMBINED SEARCH - $205* 
Presidents of the United States staff and available to consult and testify in all TRADEMARK OFFICE - $70* 
Declaration of independence Signers courts. Full range of laboratory services. STATE TRADEMARKS - $75 
Documents by Judges, Criminals & Scallywags INTER-CITY TESTING & COMMON LAW - $65 
Free Price List CONSULTING CORPORATION EXPANDED COMMON LAW - $115* 
Archives of History (305) 537-1442 DESIGNS - $95* per class minimum 
P.O. B. 23191 Executive Offices: COPYRIGHT - $105* 
St. Petersburg, Florida 167 Willis Avenue *plus photo copy cost. 
Fax 813-573-1333 Mineola, N.Y. 11501 
ie. o" (516) 747-8400 INTERNATIONAL SEARCHING 
Out of NYS (800) 822-1515 
DOCUMENT PREPARATION 


(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 


= RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
s standards set for us by a D.C. Court of 


Appeals Committee. 


e Over 100 years total staff experience - 
M e dical Experts not connected with the Federal 
Florida physicians have more credibility with Florida juries. We GOVERNMENT LIAISON SERVICES, INC. 
have more than 900 Florida physicians who will review your 3030 Clarendon Blvd., Suite 209 
malpractice case and, if it has merit, testify for you. Plaintiff or Arlington, VA 22201 
defense Phone: (703) 524-8200 


Fax: (703) 525-8451 
All major credit cards accepted 


Physicians for Quality TOLL FREE: 600-142-056 


1-800-284-3627 
HOSPITALIT 
EXPERT WITNESSES LITIGATIO 
ASSOCIATES SUPPORT SERVICES 


Automotive, Truck, Bus & Agricultural Equipment 


© Florida Engineers Available 
® Member of Defense Research Institute 


Relating to Hotels, Resorts and 
the Hospitality Industry. 


ENGINEERING ANALYSIS ASSOCIATES, INC. e Market Research 
30600 Telegraph Road, Suite 2370 
Birmingham, Michigan 48vi0 
(313) 642-3232 


¢ Independent Operations/ 
Financial Analysis 


¢ Real Estate Tax Appeals 


¢ Counsel Orientation to the 
Hospitality Industry 


MISSING HEIRS 


WE FIND HEIRS WORLDWIDE re 
AT OUR OWN EXPENSE DM'T 


¢ Expert Witness Testimony 


Swift, accurate research and documentation HOSPITALITY 
FIDUCIARY RESEARCH, INC. 
403 Southeast First Street, Delray Beach, FL 33483-4540 David M. Theophilus 
1-800 872-3429 President 
Forensic genealogists to the Florida Bar since 1966 
re FLORIDA LICENSE #GA 8600232 (407) 352-7700 FAX (407) 351-5087 
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FUTURE MONETARY DAMAGES 


Wrongful Death & Disability — Structured Settlement Analysis 
Antitrust — Loss of Profits — Real Estate 


J. FREMON JONES, PH.D. 


ee Associates All Areas 
Gainesville, FL 32614-7050 1-800-766-3008 
Includes AH Travel and Expenses 
Limited Financial Check 
"of local records in any Florida court 
real search. 
Here to serve you... 


3 Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal not only help underwrite 
the costs of this publication but are ready to 
supply lawyers with their practice and per- 


AIMS VERIFICATION sonal needs. 
INCORPORATED 
Ee When you need a product or service, 


“Offices throughout Florida, Georgia and Alabama consult these companies and individuals first. 
Over 12 yean of Professional Service Licensed 


and investigative series 


ate Headquarters 
191 E. Newport Center Dr., Suite 21 
‘Deerfield Beach, FL 33442- 7708 
(305) 429-8855 


The SMALL FIRM 


Prescription 
SOFTWARE 
FOR IBM PCs & COMPATIBLES ADVERTISERS INDEX 


Computer automate your law firm with the 
all new Version 4.0 SMALL FIRM Pres- 


cription. Robert J. Abend, P.E. 78  Inter-City Testing & Consulting Corp. 78 
oTi om Archives of History 78 International Genealogical Search, Inc. 21 
ime James.G. Atkins & Assoc., CPA 24 Fremon Jones, Ph.D. 80 
Advanced Cost Accounting 
Trust Accounting Attorney Software, Inc. 80 Jurisco 25 
* General Ledger Attorneys’ Title Insurance Fund, Inc. 9,13 LegalLists 78 
Payroll Matthew Bender & Co., Inc. 1 LS.I. Graphic Evidence 2nd Cover 
© Check Writer George T. Bisel Company 30 Meyers, Mooney, Schott & Meyers 59 
¢ Report Generator Claims Verification, Inc. 80 Midstate Legal Supply Corp. 27, 29, 41 
i Corporation Information Service 3rd Cover National Law Resource, Inc. 34 
oak functions are fully integrated into D.M.T. Hospitality Associates, Inc. 79 Overseas Management Company “i 
one program designed specifically for 
small law firms and all for just $299*. Empire 2 Physicians for Quality 9 
“Add $10 handling Engineering Analysis Associates, Inc. 79 Siver Insurance Management Consultant 7 
Fiduciary Research, Inc. 79 Specialty Software 78 
This program is so simple First American Title Insurance Co. 5 G.A. Tomlinson, P.E. 78 
to operate, your legal Fogel & Associates, Inc. 31 UCC Filing & Search Services, Inc. 19, 35 
secretary will have it Government Liaison Services, Inc. 79 West Publishing Company 4th Cover 
running on the first day. Health Care Auditors, Inc. 78 


Attorney Software, Inc. 
Software For Attorneys Writen bs Attorneys 


1861 Australian Ave. So. 


Suite 101.” 
W. Palm Beach, FL 33409 


(800) 749-9060 
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There’s Fictitious 
Name Registration, 
And Then There’s 
Fictitious Name 
Registration. 


Where are your clients getting 
their fictitious name registration 
information? 

Many may be unaware that recent 
Florida law requires their registration 
with the Secretary of State’s office. 

At CIS, we can assist you in the 
preparation and recording of the 
necessary state forms. By establishing 
a statewide network of publications, we 
can publish your notice in any of the 
67 counties. Under the same statute, 
renewal of your fictitious name must 
occur every five years. And, with our 
exclusive tickler file we will remind 
you and your client of when that 
renewal is due. 

Our Fictitious Name Division is 
at your disposal to supply you and your 
client with the completed state forms 
and proof of their recording. 

Don't leave your clients in the 
dark. Let CIS do your fictitious name 
registration. Give us a call today for 
answers to all your fictitious name 
registration questions. 


CORPORATION 
INFORMATION 
SERVICES, INC 


Fictitious Name Division 
1201 Hays Street 
Tallahassee, Florida 32301 
Toll Free 1-800-342-8086 
Telefax 904 / 222-0393 


Affiliated with Corporation Service Company 


- 

— NUCLEAR ENGINEER 


Affordable. Dependable. Authoritative, 


Coordinated 
Florida Library! 


Attorneys throughout the state rely on West publications 
to help them meet the challenges of today’s practice. 
West offers Florida practitioners a complete and 
coordinated library with: West’s° Florida Statutes 
Annotated for statutory law; West's Florida Digest, 2d 
and Florida Cases for case law; Florida Practice Series 
and Florida Legal Forms for efficient practice guidance; 
U.S.C.A® for federal statutes; and WESTLAW® for 
computer-assisted legal research. 


Ask your West representative about these and other 
West publications for your practice. Or call toll-free 
1-800-328-9352 for more information. 


WARREN F. BATEMAN 
P.O. Box 55-7395 
Miami, FL 33255-7395 
Phone: 305/662-0801 


PATRICIA WINN CARTER 
P.O. Box 1269 

Winter Park, FL 32790-1269 
Phone: 407/645-2543 


KENNETH S. GREEN, JR. 

P.O. Box 5362 

Fort Lauderdale, FL 33310 

Broward Co. Phone: 305/776-7824 
Palm Beach Co. Phone: 407/833-1244 


JAMES E. LUNDY 

1182 Surrey Glen Road 
Middleburg, FL 32068-8787 
Jacksonville: Bus: 904/282-2417 
‘N.E. Florida: 1-800/253-7805 
Cellular: 904/635-2741 


1-9201-6/5-91 


LAWRENCE E. MANNING 
P.O. Box 37280 
Tallahassee, FL32315 
Phones: 904/386-8655 
1-800/544-6510 


MICHAEL L. MOSCHEL 

51A 2nd Ave. So. 

Naples, FL33940 

Phones: Ans. Serv: 
1-800/237-8400 ext.105 

Business: 813/263-4091 


BRADLEY H. THURSTON 
PO. Box 1086 

Holmes Beach, FL 34218 
Phone: Tampa: 813/877-0908 


PUBLISHING 
COMPANY 


